CHAPTER 7: EFFECTIVE LEGISLATED CONSUMER SAFEGUARDS

INTRODUCTION

Term of Reference 4 requires the Regional Telecommunications Inquiry (the Inquiry) to advise the Minister on:

The current provision of legislated consumer safeguards including the Universal Service Obligation (USO), the Customer Service Guarantee (CSG), untimed local calls and the Telecommunications Industry Ombudsman (TIO) and whether further action is required to ensure these safeguards are enforced into the future.

This Term of Reference is relevant to both the assessment of the adequacy of current service levels, and consideration of arrangements to support future access to services.

In discussing legislated safeguards the Inquiry is referring to safeguards in both primary legislation (statute) and subordinate legislation, for example, licence conditions and Ministerial determinations. The terms ‘regulated’ and ‘legislated’ are generally used synonymously. However, there are practical differences between them. For example, government has greater day-to-day discretion over subordinate legislation.

In discussing the effectiveness of the legislated safeguards, it is necessary to examine the safeguards themselves, as well as monitoring and reporting, and compliance and enforcement. They are interrelated.

In addressing Term of Reference 4, the Inquiry has therefore focussed on:

· the coverage and efficacy of the current legislated consumer safeguards;

· perceived shortcomings with the current safeguards and whether there is a need to augment them;

· the effective enforcement of these safeguards; and

· measures that could be taken to enhance the efficacy of the legislated safeguards and their enforcement.

Importantly, while Chapter 7 provides a description of the range of legislated safeguards in place, its assessment focuses on the overall structure and adequacy of the framework of legislated safeguards, rather than specific safeguards. Individual safeguards, including their adequacy and enhancement, are dealt with in the chapters relevant to each specific safeguard. For example, the CSG is examined in Chapter 2. The exception to this is extension of the USO, which is examined here in the context of calls for it to be applied to a range of services.

In examining these issues the Inquiry has sought advice from the Australian Communications Authority (ACA), Australian Competition and Consumer Commission (ACCC) and the Telecommunications Industry Ombudsman (TIO) on their approaches to dealing with complaints and breaches of regulatory requirements. The Inquiry has sought to assess not only that legislated safeguards are adequate, but also that there are effective enforcement processes.

BACKGROUND

Telecommunications Service Inquiry (TSI) report findings

The TSI report made a number of findings and recommendations in relation to the role of legislated consumer safeguards. 

The TSI report emphasised the superiority of commercial incentives and competition over regulation in delivering consumer outcomes. Notwithstanding its general preference for market outcomes, the TSI report recognised there would be situations where the market might fail to deliver the desired outcome and regulatory safeguards might have an appropriate role to play.
 

It also observed that, where market failures occur, there are a number of policy tools other than competition and regulation, such as targeted funding, training and awareness, and Government leadership, that may be more appropriately used to achieve desired consumer outcomes. The TSI report also noted the inadequacy of ‘one size fits all’ solutions in regional telecommunications and the need for a marketplace responsive to the needs of consumers. It expressed concern about the potential for excessive regulation to impact on investment and profitability, inhibit competition and distort market outcomes.

The TSI report also identified low levels of awareness of consumer safeguards.

In relation to enforcement, the TSI report found:

The regulatory powers afforded by legislation provide a suitable framework for the ACA to address quality of service issues. It is in the administration of those powers that inadequate focus appears to have been placed on monitoring, identifying and investigating performance issues associated with the reliability of telephone services and extreme failures to meet customer service guarantee performance standards.

In light of these findings and recommendations, a number of initiatives were implemented by the Government. These include the new Network Reliability Framework (NRF), new monitoring and investigation arrangements in relation to extreme cases of CSG non-compliance, public awareness activities and revision of the ACA’s performance monitoring and reporting arrangements. This chapter assesses the current legislative arrangements in light of these developments.

Current legislated safeguards

Australia has one of the most comprehensive frameworks of telecommunications-specific consumer safeguards in the world. Key elements are the USO, the CSG, untimed local calls, the TIO and the NRF. The safeguards complement general consumer protection under the Commonwealth Trade Practices Act 1974 and State and Territory fair trading laws.

The safeguards are given effect in a number of ways, but interact to provide a detailed framework for industry-specific consumer protection:

· fundamental protections for basic services, like the USO, Digital Data Service Obligation (DDSO), CSG, price caps and the untimed local call obligation, are set out in statute;

· supplementary details and less important requirements are often set out in subordinate legislation, such as licence conditions;

· these core legislative safeguards are supplemented by quasi-regulatory industry codes, approved by the ACA, which deal with operationally complex matters where a standard approach is desirable;

· the TIO provides an avenue for complaint resolution for dissatisfied customers; and

· the ACA, as independent Government regulator, provides a further layer of scrutiny and enforcement, particularly in relation to systemic problems.

One possible representation of these arrangements is provided in Figure 7.1.

Figure 7.1: Structure of the Legislated Safeguards
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· Technical standards provide for any-to-any connectivity and minimum end-to-end performance of 2.4 kbit/s data.

The Telecommunications Industry Ombudsman (TIO) Scheme

· Complaint handling body for telephony and data carriage services issues for residential and small business consumers.

Overview of consumer safeguards

Following is a short overview of the current legislative framework of consumer safeguards, focusing on consumer benefits. The safeguards cover almost all aspects of the consumer’s experience with a telecommunications company, particularly, but not only, in relation to fixed line telephone services. While the supply of fixed telephony services has developed out of an environment of monopoly supply, mobile and Internet access services have largely emerged within increasingly competitive market structures. Different regulatory approaches have therefore been applied to each sector.

Many of these safeguards are long-standing. The USO, untimed local call obligation and provision of telephone directories have been carried over from the pre‑1989 arrangements. Preselection requirements and the TIO were established in legislation in 1991. The CSG was established in 1997.

Promoting competition

The primary objective of Australian telecommunications regulation is stated to be the promotion of the long-term interests of end-users. The Government advises that it seeks to achieve this through facilitating the commercial and competitive supply of services, supporting competition where necessary, and providing consumer safeguards to ensure minimum standards, particularly where competition is not fully effective. The promotion of competition is supported by general competition law, which is supplemented by telecommunications-specific competition regulation, particularly targeted at the market power of Telstra as a vertically integrated incumbent operator. This includes special regulation of anti-competitive conduct, access and information disclosure.

The need for effective competition and competition regulation in telecommunications was a strong theme in the TSI and in many submissions, including from Telstra’s competitors, State and Territory Governments and representative organisations like the Australian Telecommunications Users Group (ATUG) and the National Farmers’ Federation (NFF). The Inquiry concurs with this view, and notes that the Government has responded to the Productivity Commission’s report examining telecommunications competition-specific regulation by introducing into Parliament a package of amendments to further enhance this area of regulation.

Preselection enables fixed telephone service customers to preselect their preferred provider of long distance, international and fixed-to-mobile calls and to override their selection on a call-by-call basis. The Government has also introduced number portability, which enables fixed and mobile phone customers to take their telephone number with them if they change their local access provider.

Institutional arrangements

Two independent regulators have particular responsibilities for telecommunications. The ACCC oversees telecommunications-specific competition regulation, pricing and some general consumer protection. The ACA is the specialist regulator for other telecommunications issues. It has extensive powers to gather information, conduct inquiries and investigations, and take enforcement action. Together the ACA and ACCC monitor and report annually on competition, pricing and performance in the telecommunications industry. The TIO is an independent body for the investigation and resolution of consumer telecommunications complaints. The TIO can also give evidentiary certificates in relation to CSG breaches if required. The Australian Communications Industry Forum (ACIF) has been established by industry to manage self‑regulation in telecommunications.

Consumer safeguards

In general telecommunications services are supplied on a commercial basis by companies responding to competitive pressure and consumer demand. Where supply may not be commercially attractive, the USO ensures all people, including people with disabilities, have reasonable access on an equitable basis to the standard telephone service, including telephone handset on request, and payphones. There is an industry-funded subsidy for USO services. Under the USO, specialised customer equipment is available to people with disabilities to use the standard telephone service. For people with a speech and/or hearing impairment, the National Relay Service (NRS) provides an industry-funded voice-text translation service. 

The CSG provides an incentive for carriage service providers to meet specified timeframes for the connection of services, repair of faults and keeping of appointments, by requiring automatic payment of damages where the timeframes are not met. Following the TSI report, some CSG timeframes for connection of services have been tightened, and the ACA has developed processes for monitoring and investigating extreme cases of non-compliance with the CSG. In response to TSI Recommendation 13, the ACA reviewed industry-wide application of the CSG and recommended it be retained with some minor modifications beneficial to industry.
 The Government accepted this advice in the interests of consumer protection.

Again as part of the Government’s response to the TSI report, priority assistance arrangements have been put in place, which require Telstra to provide enhanced service connection, repair and remediation for people with diagnosed medical conditions who are at risk of suffering an emergency life-threatening incident.

Also as part of its response to the TSI report the Government has developed the NRF to target high levels of recurrent faults. The NRF requires Telstra to monitor and report on fault levels by field service areas, exchange service areas and individual services; and it requires Telstra to take action to prevent a defined level and frequency of multiple faults on individual services. 

Price control arrangements empower the Minister to set controls on the prices of Telstra and/or any carriage service provider designated as a universal service provider or a digital data service provider. Separately, the untimed local call obligation requires all carriage service providers who offer standard fixed telephone services to offer the option of an untimed local voice call. People living in the remotest 80 per cent of Australia’s landmass obtained access to untimed local calls in 2001 as part of the Extended Zones Agreement, which has been locked-in as a Telstra licence condition.

All providers of fixed standard telephone services must offer emergency ‘000’ access, operator assistance, directory assistance and itemised billing.
 They may also have in place a standard form of agreement (SFOA), which sets out standard terms and conditions of supply in a consumer-friendly form. Telstra is required to provide an entry in a printed telephone directory and supply a telephone directory to all customers with fixed standard telephone service, unless requested not to. 

Extensive arrangements protect the privacy of consumers’ communications and personal information. Access to telephone sex services is regulated to protect minors and to protect against unexpected high phone bills.

ACIF has developed a range of industry consumer codes covering preselection, the handling of threatening and unwelcome calls, churning (changing providers), local number portability, call charging and billing accuracy, end-to-end network performance and mobile number portability. ACIF also develops technical standards relating to the quality of services.

Mobile services

Mobile services have developed free from much of the regulation applying to fixed services, reflecting in part their introduction as a premium service, as well as the early introduction of competition in the mobile market.

High levels of mobile coverage and service have been achieved without regulatory intervention. As a safety-net however, Telstra has been required to provide CDMA network coverage reasonably equivalent to that provided by its former analogue or AMPS network. The results of recent competitive Government tenders to extend mobile coverage into non-commercial areas have also been locked-in by licence conditions, ensuring coverage in these areas for at least five years, and potentially a further five, depending on the development of new technology. 

Mobile number portability enables mobile phone customers to take their mobile phone number with them if they change their provider.

Internet access services

Similar to mobile services, services to access the Internet have evolved free of much of the regulation applying to fixed services. This reflects in part their development as an extension of fixed telephony, and the early emergence of a highly competitive Internet Service Provider (ISP) market—arising mainly from very low barriers to entry.

As discussed in Chapters 4 and 6, high levels of dial-up and high-speed Internet access have been achieved commercially, although the cost of access may sometimes be a concern. Some regulatory safeguards nevertheless apply. The untimed local call obligation applies to data calls for residential and charity customers. The Digital Data Service Obligation (DDSO) provides all Australians with reasonable access upon request to a digital data service with a down-load capability of at least 64 kilobits per second (kbps). The Extended Zones Agreement, locked-in by licence condition, has offered people in remote Australia free installation of high speed two-way satellite Internet access, and concessional ongoing charges for the period of the agreement.

Guaranteeing commercial outcomes

In many instances legislated safeguards have been put in place, even where commercial arrangements had delivered the outcomes the safeguards guarantee. For example:

·  the CSG was introduced even though Telstra had pre-existing service level agreements and has its own voluntary service guarantees in relation to mobile services and Asymmetric Digital Subscriber Line (ADSL);

· the DDSO locks in access to ISDN, although it is undertaken commercially by Telstra; and

· the Extended Zones Agreement and the mobile extension agreements have been locked in as licence conditions.

In this context the safeguards provide an added layer of assurance for consumers.

International comparison

Australian telecommunications consumers appear to be among the best protected in the world. While it is difficult, because of national variations, to make exact comparisons between countries, the information available suggests Australia’s legislated consumer safeguards compare favourably with other similar countries, such as the United States of America (USA), Canada, New Zealand (NZ) and the United Kingdom (UK). Australia and these countries often have safeguards like the USO, regulations about local calls, and directory and operator services, that are the same or similar. In some instances, Australia appears to have additional safeguards that are unique like the CSG, the Network Reliability Framework and the DDSO. There appear to be few, if any safeguards, that these countries have and Australia does not.

Compliance, enforcement and penalties

Role of the ACA

Carriers and carriage service providers are required to comply with applicable telecommunications laws as a matter of course. To put this beyond doubt, the telecommunications law includes a specific mechanism that carriers and carriage services providers are required by a statutory licence condition, and service provider rule, to comply with telecommunications laws.
 Moreover, the law makes it a requirement to comply with licence conditions and service provider rules.

Where a carrier or carriage service provider fails to comply with the law, it is in contravention of its licence conditions or service provider rules. As such, it is liable to formal warnings from the ACA, remedial directions, or injunctive or punitive action in the Federal Court.
 Penalties can be sought in the Court for up to $10 million per contravention. These penalties are substantial and equal to those in the Trade Practices Act. In the most serious cases, a carrier may have its licence revoked. 

Similar arrangements apply in relation to industry codes and standards. The ACA may give a warning about contravention of a code or direct compliance with a code. As compliance with an ACA direction and ACA standard is a statutory requirement, contravention of those requirements would provide grounds for enforcement action as described above.

As an independent regulatory authority, the ACA has discretion as to what action it takes in relation to achieving and enforcing compliance with the telecommunications law and seeking penalties. The ACA advised that it generally confines itself to the enforcement of systemic contraventions of legislated consumer safeguards and other regulatory requirements. When deciding what action to take in relation to a regulatory breach, the ACA balances a number of factors. These include the nature of the breach and its implications, particularly in terms of the detriment or harm caused, the cost of legal action and the benefit likely to be achieved from such action.

It should not be assumed that technical breaches of the law will necessarily result in penalties. For example, in 2000 the ACA commenced legal action for monetary penalties against two ISPs, Albury Local Internet and Viper Communications, in relation to their refusal to join the TIO scheme. Even though the Court recognised there were technical breaches of the Telecommunications (Consumer Protection and Service Standards) Act 1999, it did not consider there was culpability on the part of the ISPs, rather a genuine but erroneous belief as to the extent of the statutory obligation, which they accepted once clarified by the Court. The Court also did not consider that penalties would have a real deterrent effect. It also noted that any damages arising from their conduct were minor or non-existent.

In addition to direct complaints, the ACA has several processes for identifying possible regulatory contraventions. These include:

· the Consumer Protection Agencies Liaison Meeting (CPALM)—enabling the identification, consideration and actioning of issues across agencies;

· the ACA’s Consumer Consultative Forum (CCF)—enabling peak consumer body representatives to raise general or particular consumer concerns;

· the quarterly collection of compliance and complaint data from AAPT, Optus, Primus and Telstra;

· analysis and discussion of quarterly and annual TIO complaint data; and 

· monitoring of the media.

Telecommunications Industry Ombudsman (TIO)

While it is not an official regulatory body, the TIO is nevertheless established by law . Individual contraventions as they affect consumers are usually dealt with by the TIO. As an alternative dispute resolution scheme, the TIO’s main focus is to resolve an individual’s complaint rather than to prove that there has been a legal breach. Where appropriate, the TIO would advise the provider that it appears to be in breach of a relevant legislative requirement. If the supplier fails to rectify that breach, the TIO may direct that supplier to do so (pursuant to section 6 of the TIO's Constitution). Decisions made by the TIO under this section are binding upon members of the TIO Scheme. 
The TIO cannot investigate complaints that are specifically under consideration, or have previously been investigated, by the ACA, ACCC or any other court or tribunal. In some instances, however, the TIO may deal with complaints on an individual basis, while the systemic issues are examined by the ACA. A recent example of this is when the TIO received hundreds of complaints where it appeared that several providers were not complying with the ACIF Complaint Handling Code. Although the TIO dealt with each individual complaint, the matter was referred to the ACA as a systemic problem. Similarly, the TIO has the discretion not to investigate a complaint which, in the TIO’s opinion, would more appropriately be dealt with by another body, such as the ACA or ACCC. 

Given their complementary roles, there is close cooperation between the TIO and the ACA, and also with the ACCC, as the general consumer protection regulator. 

Monitoring and reporting

Monitoring and reporting are important in ensuring effective, legislated consumer safeguards as they provide an indication of service outcomes and compliance with, and effectiveness of, any underpinning safeguards. Monitoring and reporting can also identify the need for further policy action.

The ACA has a general responsibility under the Australian Communications Authority Act 1997 to monitor and report on compliance with regulatory requirements and industry performance. 

Under this function the ACA collects and publishes quarterly data on 13 key performance indicators, as set out in Table 7.1. This information is published quarterly, a quarter in arrears (i.e. March quarter data is published in June).

Table 7.1: ACA Key Performance Indicators

1
Measurement of performance in meeting requests from customers for connection of in-place services within specified timeframes.

2
Indicator of the performance in meeting specified timeframes for the connection of specified call handling features to in-place services.

3
Indicator of the performance in meeting specified timeframes for the connection of new services.

4
Indicator of the performance in meeting specified timeframes for the restoration of services.

5
Indicator of the performance in meeting appointments with their customers.

6
Indicator of performance in meeting section 117A of the Telecommunications (Consumer Protection and Service Standards) Act 1999 (i.e. time for payment of damages).

7
Indicator of performance in responding to calls from customers for assistance, other than directory assistance.

8
Indicator of performance in responding to calls from customers for assistance with telephone numbers.

9
Indicator of performance in terms of consumer dissatisfaction with particular aspects of provision of a standard telephone service as measured by complaints.

10
Measures performance in being able to establish connections for the purpose of local calls, national long distance calls and direct dial international long distance calls.

11
Digital GSM call drop out

12
Digital GSM call congestion

13
Population coverage of mobile phone services

Source: ACA, Discussion Paper: Monitoring and Reporting on Quality of Service: Possible Enhancements in Light of the Government’s Action Plan in Response to the Telecommunications Services Inquiry, 18 September 2001, pp.32-47

With the development of the NRF and the ACA’s monitoring of extreme cases of CSG non-compliance, further Telstra data on fault levels and connection and repair times will become available for compliance monitoring and enforcement purposes.

In response to the TSI report’s Recommendation 9 relating to quality of service reporting for consumers, the ACA is also refocussing its performance monitoring and reporting arrangements to provide more useful information to consumers.
 The Inquiry understands the ACA is incorporating the Government’s recent decisions on continuation of the CSG, establishment of the NRF, and managing extreme cases of CSG non-compliance into this framework. A number of this Inquiry’s findings and recommendations are also relevant to the ACA’s work in this regard.

The ACA has specific monitoring and reporting requirements under the Telecommunications Act 1997, especially its annual report on industry performance under section 105. This is the ACA’s major report on regulatory compliance and industry performance.

The ACA also has a range of more specific monitoring responsibilities, that have arisen as a result of Ministerial request or subordinate legislation. For example, it is monitoring closely Telstra’s compliance with the Extended Zones Agreement and the new priority assistance requirements.

On the basis of its day-to-day, quarterly and annual monitoring work, the ACA is able to assess compliance and initiate enforcement action where required.

The ACCC monitors and reports separately on telecommunications competition and pricing issues.

The TIO provides quarterly and annual reports on complaints it receives. This is fed into the ACA’s monitoring and reporting processes.

EFFECTIVENESS OF CURRENT LEGISLATED SAFEGUARDS

The Inquiry considers the effectiveness of the current legislated safeguards can be reasonably gauged by their coverage, consumer benefits in the areas the safeguards target, levels of complaint, the level of public awareness, the degree of industry compliance, and the level of industry acceptance. The effectiveness of monitoring, reporting and enforcement are also important, but are discussed separately. 

Support for safeguards in submissions

Submissions indicated strong support for the current range of safeguards, and particularly the USO, CSG, untimed local calls and the TIO Scheme. This was sometimes expressed explicitly:

The Centre’s view is that the move to a further competitive environment … presents challenges for ensuring that adequate consumer protection mechanisms are in place. It is submitted that these challenges are able to be met largely within the existing regulatory framework.

The current provision of legislated consumer safeguards … are essential requirements of the future telecommunications area of Australia. Ensuring that future Governments and commercial operators do not diminish, change or remove these safeguards, other than keep them current with technology, is a conditional requirement of WAFarmers ….

On the whole, these mechanisms have proved to be significantly more effective in protecting consumer rights than self-regulatory codes and standards.

Other safe guards including the Universal Service Obligation (USO) are beneficial to rural customers, as they stipulate that all customers are entitled to and must be provided with services. We state that the USO must be retained to ensure increases in future service standards in regional areas are maintained.

As noted above, a strong theme was the need for effective regulation to support the development of competition. Competition is widely perceived as being not yet fully developed with Telstra still having significant power in various markets, particularly arising from its control of the customer access network. For example:

Competition rather than legislated minimum service levels will drive the development of regional telecommunications. However, while the incumbent provider has pricing power sufficient to stifle any initiative, competition will fail. The Government must ensure that Telstra acts in the interests of sustainable competition.

While submissions showed varying knowledge of the current legislative safeguards and varying views on their present and future effectiveness, there was a strong consensus that appropriate and powerful safeguards are needed into the future. For example:

In a fully privatised telecommunications environment rural and remote customers will need the protection of strong licensing and legislation documentation if they are to be comfortable with their future access to reasonable ICT [information and communications technology] service standards.

[C]ountry people must have some comfort in the arrangements that the government locks into place that does not allow us to become second class customers of these vital systems.

Like many others, we hold shares in Telstra and regardless of whether the full sale of the company will benefit shares or not, should such a sale go ahead, we are fearful of a diminution of standards/services, particularly in areas outside the major cities. Only powerful legislation mandating Telstra’s social service role to provide a functional and efficient telecommunications standard regardless of location will be sufficient cause to rethink our position. We believe the majority of Australians outside the major cities share this view.

Coverage of consumer safeguards

The current safeguards focus mainly on fixed telephone services. This is understandable given the social and economic dependence on this service, the historical circumstances in which it has developed, and the long-standing dominance in this market of one provider, Telstra. 

The TSI report was generally satisfied with the scope of the existing safeguards. Perhaps the one significant issue identified by the report was the lack of effective oversight of fault levels, particularly of recurrent faults. This is now being addressed through the NRF. 

There are fewer legislated safeguards in relation to mobile coverage and Internet access. In the Inquiry’s view this reasonably reflects factors related to the nature of the services, the nature of the market for these services, and the alternative strategies used by the Government to achieve consumer benefits in these service areas.

The main additions to legislated safeguards proposed in submissions relate to mobile phone coverage and Internet access speeds. These are generally described as extensions that should be made to the USO. The Inquiry agrees with the objectives of these proposals but it does not agree with them being pursued through the USO. There are better approaches than using the USO to achieve these ends. Because of its importance, the issue of USO extension is discussed in detail below. The Inquiry’s proposals to improve consumer benefits in these areas are set out in Chapter 3 (mobile services), Chapter 4 (dial-up Internet access) and Chapter 6 (higher-speed Internet access).

The other key new safeguard proposed in submissions—a mechanism for ongoing review, improvement and funding of regional, rural and remote telecommunications service levels—is discussed in detail in Chapter 9.

The Inquiry notes there has been some dissatisfaction on the part of consumer representatives with the operation of industry self-regulation, in particular, concerns that their views are not being taken into account.
 While this is a generic rather than a regional-specific issue, the Inquiry understands progress is being made in addressing these concerns. 

Complaints

Complaints that indicate a failure of the legislated safeguards would be dealt with by either the TIO or ACA.

Table 7.2 gives numbers of complaint issues, by key categories, to the TIO for 1997–98 to 2000–01. Unfortunately the data is not disaggregated into metropolitan and regional areas, though this was done in 1999–2000.
 

Table 7.2: Issues handled by the TIO, key categories, 1997-98 to 2001-02

Type of Issue
1997-98
1998-99
1999-2000
2000-01
2001-02

Fixed services






Billing
12 842
16 199
11 408
15 996
15 046

Customer transfer
3357
5169
8258
11 234
4819

Customer service
708
1207
3882
11 486
6703

Faults
3494
5560
5510
4060
3508

Provision
4522
7823
9183
7900
2775

Other
6052
8259
9087
9696
7452

Total fixed services
30 975
44 217
47 328
60 372
40 303

Mobile services






Billing
2669
3702
3509
5658
7047

Contracts
-
-
-
-
5168

Credit control
-
-
-
-
1597

Customer service
-
-
-
-
3136

Faults
-
-
-
-
1550

Porting
-
-
-
-
1264

Other
4251
5340
5667
6715
672

Total mobile services
6920
9042
9176
12 373
20 434

Internet services






Billing
688
1822
2102
3136
3582

Contracts
61
242
440
719
836

Customer service
-
12
282
1181
1940

Faults
40
86
79
-
2384

Other
388
854
1389
2929
755

Total Internet services
1177
3016
4292
7965
9497

Total complaints
39 072
56 275
60 796
80 710
70 234

Notes: Mobile services not broken down 1997–98 to 2000–01. Mobile services billing issues have been separated from fixed services billing issues. No Internet customer service issues figure available for 1997-98; no Internet fault issues figure available for 2000-01.

Source: TIO, 2000, 2001 and 2002 Annual Reports, www.tio.com.au, viewed 24 October 2002

There has been a steady but not significant increase in complaints since the introduction of open competition, with a decrease over the last financial year. Such an increase could readily be explained as a combination of more robust competition, increased consumer awareness of rights, and a steady increase in both the range of services being provided and the take-up of those services. The decline could be attributed to a more settled market, for example, with the exit of One.Tel and following the introduction of local call competition and number portability. 

Also the nature of the complaints does not appear to suggest a legislative failure. Many relate to matters which safeguards can satisfactorily address, such as connections and fault repairs. The largest category is complaints relating to billing, that is, disputes over call charges. Again, there are rules in place to enable these matters to be dealt with—the SFOA, ACIF’s billing code and telephone sex regulations. Billing is inevitably a vast and complex area, and mistakes can be made by both industry and customers. What is important are the processes for resolving such issues. The outcomes of these processes are shown in Table 7.4 below, which sets out outcomes of complaints made to the TIO.

Matters which could be classed as significant potential breaches of legislated safeguards that have been investigated by the ACA include:

· Telstra’s performance under the CSG and USO in 1999; and

· the supply of telephone services to the Boulding family in 2002.

In relation to both of these matters no breaches of legislated safeguards were found, although in the case of the latter Telstra policy deficiencies were identified and addressed by the Government.

Other complaints issues investigated by the ACA are few and relatively minor overall. Perhaps the most significant from the consumers’ perspective are refusals to join the TIO and practices in relation to complaint handling.

Delivery of consumer benefits

In assessing the effectiveness of consumer safeguards in providing benefits to consumers, it is often difficult to distinguish between the extent to which outcomes have been delivered through commercial initiatives and competition, rather than through regulation. As previously indicated, many consumer safeguards have been put in place to ensure that commercial provision of service remains in place. Similarly safeguards defining service standards, such as the CSG, are not necessarily resulting in service levels beyond what might have been achieved commercially in any event. The Inquiry’s view is that these safeguards are likely to have the most significant direct impact on improved service levels in those areas where competition is not a major factor in driving service improvements.

In an overall sense, the positive results identified in Chapters 2 and 5 would indicate the efficacy of the legislated consumer safeguards in achieving vital consumer benefits. 

Some submissions did express concerns about the adequacy of the existing safeguards. There is little suggestion, however, of fundamental or even significant failure on the part of the safeguards. Indeed, there was recognition in the submissions that the existing legislated safeguards are working:

The [Communications Law] Centre’s view is that the move to a further competitive environment including a further privatisation of Telstra presents challenges for ensuring that adequate consumer protect mechanisms are in place. It is submitted that these challenges are able to be met largely within the existing regulatory framework.

The following details specific safeguard issues raised in submissions, and how they are addressed in this report: 

· CSG connection and repair timeframes are discussed in Chapter 2;

· telephony fault levels are being covered by a new regulatory mechanism, the NRF, discussed in Chapter 2;

· mobile coverage extension and benefits have been achieved by Government funding support: these are analysed and further recommendations put forward in Chapter 3; 

· dial-up Internet speeds over Telstra’s network are already set by agreement between Telstra and the Government. In Chapter 4, the Inquiry has recommended that the benefits available though this agreement should be consolidated as a licence condition; and 

· the Inquiry has recommended (in Chapter 6) that prices for higher bandwidth Internet services should be addressed through commercial incentives rather than regulation such as price controls.

The Inquiry is aware there is some concern amongst consumers about the effectiveness of the ACIF Code on Consumer Complaint Handling.
 While each complaint is important, the overall number of these complaints is small, and concerns about compliance with the code have been investigated and acted upon by the ACA.

It appears to the Inquiry that another reasonable indicator of the effectiveness of legislative safeguards is the number of negative consumer experiences, when compared with the overall number of consumer contacts with the industry. While complaints about delays, faults and other matters reflect frustrating and disappointing experiences for individual consumers and need to be addressed, they are a small proportion of total industry services and transactions. This is illustrated using Telstra data in Table 7.3.

Table 7.3: Telstra complaints, 2001–02

Complaint type
Number of complaints received by Telstra
Ratio of complaints received by Telstra
Number of complaints about Telstra received by the TIO
Percentage of total TIO complaints for the category 

Billing
29 369
3.6 complaints per 10 000 bills issued
9120
41.3%

Provision of service
16 230
15.9 complaints per 10 000 services in operation
2134
72.0%

Fault repair
43 489
124 complaints per 10 000 faults reported
3099
61.3%

Customer transfer
1759
6 complaints per 10 000 transfers
1042
17.1%

Credit control
8810
8.6 complaints per 10 000 services in operation
1507
38.0%

Source: ACA, Telecommunications Performance Report 2001-02 (draft)

While there are variations, similar complaint levels are reported by other service providers in the ACA’s quarterly performance bulletins.

In an industry as vast and complex as telecommunications, with more than ten million fixed services, more than 12 million mobile services and almost four million Internet services, perfect results cannot be expected. Just because services are not fault free or providers sometimes take longer than they should to repair services, does not mean the system as a whole is not working well. When considered against the scale of the overall system, the Inquiry believes the Australian telecommunications sector performs well, both in terms of technical operation and customer interactions. 

As noted above, specific processes have been put in place to address individual complaints and contraventions, with a focus on resolution of individual complaints between the customer and the service provider in the first instance. Given the millions of transactions in the industry this is essential for efficient operation of the system. It would be impossible for a regulator and the Courts to deal with each of these matters individually. Instead service providers are encouraged, through industry codes, to provide effective complaint handling mechanisms, with further redress being available through the TIO.

Level of public awareness

For legislated safeguards to be effective, it is important that individuals are aware of the protections available to them. Notwithstanding concerted Government, ACA and industry efforts before and after the TSI report, the Inquiry remains concerned about public awareness of telecommunications safeguards. 

This lack of awareness is demonstrated through the number of submissions that clearly did not know what matters safeguards currently cover, and how the safeguards work. This is not surprising given their scope and complexity. For example: 

Protection seems adequate, however, it is suspected many people are not aware of or adequately informed about their rights and the obligations/standards of service that service providers are required to meet.

There would be very few members of the Towong Shire community who have heard of the Universal Service Obligation (USO), Customer Service Guarantee (CSG) and Telecommunications Industry Ombudsman (TIO).

The TIO has also noted that many people calling about delays in service connections are unaware about the existence of the CSG.

A number of submissions queried how the provision of high-cost services in regional, rural and remote areas could be guaranteed, although this has been the purpose of the USO for more than ten years. For example:

The Government has stated that they will legislate to make sure a totally privatised Telstra would continue to service the regions. Really. Let me put this to you. If a private firm was to report to the government of the day. That to continue to service a part of its market. Which is unprofitable. Would mean that the firm would endanger its financial position. Would or could that govt, continue to insist that the firm continue to service that portion of the market. Don’t be silly, of course it could not. Imagine what shareholders would make of that.

A particular concern was that mandatory timed local calls could be introduced at Telstra’s choosing, even though it is prevented by law. For example:

One aspect which does not seem to be getting any comment, to my knowledge, is the likelihood that a fully privately owned Telstra would introduce TIMED LOCAL CALLS. I believe many (most?) Australians would see this as a regressive step and would not be convinced that the Government would be able to guarantee it would not happen.

The ACA’s 2002 Consumer Awareness Survey found improving but still poor levels of consumer awareness about telecommunications issues.
 A survey of 622 farmers commissioned by Telstra Country Wide(
 (TCW) found that a third of farmers were not aware of the existence of the regulatory regime covering telecommunications services, and approximately one half of all farmers surveyed did not understand the mechanisms in any detail.

Compliance and compliance mechanisms

While submissions clearly indicate the system is not perfect, the Inquiry’s view is the overall level of compliance with legislated safeguards is high. This view is based on the relatively low levels of complaint about non-compliance, the low level of enforcement action, and the generally high levels of compliance evident in ACA reports.

Telstra has established a company-wide Regulatory Compliance Assurance Program. The program consists of a range of initiatives to ensure Telstra complies with its regulatory obligations and that its compliance can be assessed and reported. This includes senior management commitment and accountability for compliance, staff education and training, the embedding of compliance into process and system design, and a computer-based compliance reporting system. 

A practical example of this system is in the CSG area, where CSG requirements are an integral part of the Service*Plus customer management system and detailed reporting. Similar systems requirements arise from the NRF.
 Optus’ submission also provided evidence of its commitment to compliance and the resources it commits to do so.

One area of concern is the lack of clarity in some areas about what compliance actually means. For example, compliance with CSG and USO connection and repair timeframes is measured in terms of percentage compliance, with full compliance, by definition, being 100 per cent. One hundred per cent is effectively impossible to achieve, which raises the issue of the level of compliance that the Government and consumers should be seeking. The situation is complicated by the performance standards themselves, and whether they are set at an appropriate level, as discussed in Chapter 2. The Inquiry considers there may be merit in further consideration by Government of indicative performance targets in this area. 

Industry view of legislated safeguards

In looking at industry acceptance of the current level of regulation, the Inquiry is concerned less with industry’s overall level of comfort with the regime, than with their preparedness to accept and work constructively within the regime and with the regulators. The Inquiry would be worried if industry was too comfortable with its regulatory obligations, but at the same time it is important that the regime does not impose undue regulatory burdens. 

Submissions from Telstra, Optus and Vodafone indicated they generally understood and accepted the obligations imposed upon them, though they would prefer less regulation. Telstra noted that:

While it has some concerns about the general efficiency of particular aspects of the regulatory framework, Telstra believes that the current regulatory regime is generally appropriate given its objective of protecting and safeguarding the interest of telecommunications consumers into the future.

While accepting the importance of the USO in principle, all carriers questioned the current delivery arrangements, emphasising the need to better align the mechanism with the competitive telecommunications environment.
 The operation of the USO is discussed below and in Chapter 2.

Optus also argued that the CSG should be restricted to the primary universal service provider and improvements could be made to the TIO scheme. The TIO matters raised are essentially industry rather than consumer issues and are best pursued in that context. In relation to the CSG, the Inquiry understands Optus’ concerns but notes that since the TSI report the matter has been examined by the ACA and the Government, with a decision being made to retain industry-wide coverage. The Inquiry understands, however, some flexibility is to be introduced into the CSG to assist service providers, and it notes resellers have the right to seek contributions towards CSG payment from upstream suppliers, where the latter are responsible for non-compliance.

FINDING 7.1

The existing framework of legislated consumer safeguards is considered effective, and provides a strong level of protection for telecommunications consumers. However there is always scope for fine-tuning and ‘continuous improvement’, as market conditions change.

FINDING 7.2

Compliance with legislated safeguards by carriers and service providers is generally high. However there is a lack of clarity in relation to the expected level of compliance with percentage based compliance measures, such as under the Customer Service Guarantee.

Expansion of the USO

A key issue concerning legislated safeguards raised in submissions, and which warrants particular consideration, is the scope of the USO. A number of submissions from consumers argued that the current USO is not an adequate consumer safeguard because it does not guarantee access to services other than basic voice telephony and payphones. These submissions argue that the USO should be expanded, for example, to include mobile telephony and/or a data capability of a guaranteed speed, for example 19.2 kbps or greater. 
No mandatory requirement for mobile services to be provided in regional Australia. It is not part of the Universal Service Obligation. 

· Universal Service Obligation (USO) and Customer Service Guarantees specify the minimum requirements, not what is “adequate”.

· There need to be strong regulatory arrangements with benchmarks beyond the USO.

· Revisiting and extending the Universal Service Obligation needs to take place to include mobile phone coverage and affordable Internet access.

· Clear benchmarks for telecommunication services need to be set by the Commonwealth Government and updated with advances in technology.

There is a concern that a fully privatised Telstra will not enhance services in rural and remote areas. To ensure there is adequate growth and provision of services, it is recommended that the Universal Service Obligations be updated to 128 kbps (.ie. 2 x ISDN services), with a five-year review to upgrade service levels as demand changes.

By contrast a number of submissions from industry players argued that the current USO arrangement is unduly burdensome, inhibits competition, and should be wound back rather than expanded. Optus, for example, argued, that the USO forces it to make a significant payment to its main competitor, Telstra, a company that is four times more profitable. Optus and others contend the cost of the current USO should be borne solely by Telstra . Alternatively Optus suggests that contributors might divert contributions to development of their own networks.

While Optus believes that basic services for those in loss-making areas should continue to be funded through the USO, it is not tenable that other carriers should have to continue to fund Telstra to provide those services.

Telstra is able – and should –fund the whole of the USO itself . This is the key reform needed to stop the USO being an impediment to competition.

[G]iving non-Telstra carriers capacity to provide their own services on the ground, to a value equivalent to that of their former USO contributions . Such a proposal would facilitate competitive infrastructure and the provision of competitive advanced telecommunications services in rural and regional Australia by new carriers.

As proposed in Chapter 2, the Inquiry recommends the USO costing and funding arrangements be reviewed. Optus’ proposal that serivce providers be required to invest in their own networks is interesting but needs to be considered carefully . The Inquiry considers it might be difficult to implement, administer and enforce. Telstra, Optus and Vodafone all emphasised the cost and industry impacts inherent in any expansion of the USO.

Calls to expand the USO must be considered carefully. Are the upgrades suggested appropriate in terms of community need? Would the costs exceed the benefits? More fundamentally, is the USO mechanism, as it currently exists in law, the best mechanism for improving consumer services and benefits into the future?

In the Inquiry’s view, the principal problem with calls to expand the USO is that they necessarily imply the use of the current USO system (the ‘classic USO model’ as Telstra calls it) to underpin the delivery of those services. While the current USO has been designed so it can be upgraded, the Inquiry questions the appropriateness or sustainability of such an approach. 

The current USO approach was developed to underpin the supply of basic telephone services in a monopoly environment. It was premised on there being a single telephony provider who would internally cross-subsidise the cost of providing a limited range of services, regardless of location. While it has been carried over into the new competitive environment, experience suggests the model is poorly suited to an increasingly competitive market place, a wide range of products and diverse consumer demand. The USO, and the basic, minimum standard of service it provides for, now seems at odds with the rapidly expanding telecommunications needs of Australians.

Importantly, as reflected in submissions received from industry players, the current USO mechanism, if used to support uniform pricing and if funded by industry, has a major negative impact on competition and consumer choice because it provides an industry cross subsidy to support the USO provider’s product to the commercial detriment of other providers. Moreover, determining the appropriate subsidy to pay a provider is inherently complex and contentious. The level of subsidy is tied to price controls and access charges. In the Inquiry’s view the USO should be confined to telephony services. The Inquiry strongly supports the consumer protection provided by the existing USO, but in view of industry submissions, there may be a case for the Government to re-examine the subsidy level and funding mechanism. 

There is also strong industry resistance to industry funding of further Government objectives to expand equitable service provision into regional, rural and remote areas. The industry sees this as a Government social policy objective, funded most appropriately and transparently from the public purse. 

The Inquiry believes that future service equity objectives in competitive markets should not be achieved through the traditional USO model. As reflected in the recommendations for higher bandwidth services (Chapter 6), the preferred approach is that of incentive schemes, transparently funded by Government, that seek to stimulate competition and choice, while also promoting equity of access.

The Inquiry does not believe that an upgrade of the current legislated USO safeguard is the appropriate means of promoting access to new services. 

FINDING 7.3

The Universal Service Obligation as it currently operates is not an effective mechanism for providing broad consumer access to an increased range of services into the future. There are a range of other more appropriate policy options available to the Government to achieve equity objectives in the future. The interaction of these various mechanisms needs to be well integrated and publicly articulated as part of the regional telecommunications plan proposed in Chapter 9.

other safeguards issues

Consumer Telecommunications Network (CTN) concern about USO Marketing Plans 

In its submission CTN expressed concern that Telstra develops its own USO Marketing Plan, effectively letting it define its own obligation.
 However, while the Plan is developed by Telstra, it must be approved by the ACA. This appears to reflect the regulatory philosophy that Telstra, as the service provider and having the best knowledge of its capabilities and operational practices, should develop the Plan. 

Telecommunications and Disability Consumer Representation’s (TEDICORE) concern about Telstra’s disability services

In its submission TEDICORE notes the importance to people with disabilities of a range of services Telstra provides . These are the Directory Assistance Hotline, the Disability Inquiry Hotline, Aged and Disability Centres, the Centre for Accessibility within Telstra’s Research Laboratories and Telstra’s Disability Services Unit, Telstra’s cental disability policy unit. TEDICORE also proposes that Aged and Disability Centres be expanded into regional areas through mobile showrooms or staff visits . TEDICORE notes that Telstra currently provides these services as a ‘good corporate citizen’, but it considers their provision should be required by legislation. 

Again, the issues raised by TEDICORE are essentially national rather than regional in nature, and properly matters for the Government rather than the Inquiry . 

For its part, the Inquiry agrees with TEDICORE that the services provided by Telstra are helpful for people with disabilities . That they are provided by Telstra voluntarily illustrates the strong effort Telstra makes in this area . 

It is unclear to what extent such arrangements would be required under the Disability Discrimination Act 1992. Such services could be included in Telstra’s Disability Action Plan if they are not already. If this is not the case Telstra could give consideration to addressing TEDICORE’s concerns in its next Disability Action Plan.

Compensation

One common criticism of the current CSG is that it does not provide sufficient compensation for loss of business due to a telephone or other service being out of order. The Inquiry believes this is not the purpose of the CSG. As noted above, its purpose is to provide service providers with an incentive to meet the CSG timeframes.

Claims for compensation for loss of business are a matter for fair-trading and/or the common law. Telecommunications providers generally have their own separate compensation processes. Moreover claims for ‘loss of business’ compensation can be pursued with the TIO. There have been a number of TIO directions relating to compensation since 1997. One submitter, Tresname Pty Ltd, however, asserted that ‘small business claims for loss are still being treated under outdated law, i.e. no absolute proof of loss no result’ when there was a trend to proportionate settlement on the basis of probability.

That such compensation processes exist is obviously not well known, and it is difficult to establish from information provided by service providers.

FINDING 7.4

The ability to seek compensation for loss of businesses from carriage service providers, including via the Telecommunications Industry Ombudsman, is not sufficiently well known and could be given more prominence in industry and Government publicity material.

Majority public ownership of Telstra as a consumer safeguard 

Many submissions argued that the most effective consumer safeguard is the retention of Telstra in majority Government ownership. The Inquiry considers that the question of public or private ownership of Telstra is not relevant to consideration of the Government’s legislated framework to protect telecommunications consumer rights, as set out in the Inquiry’s Terms of Reference.

Public awareness of legislated safeguards

Consumer awareness of the protections available to them is key to the effectiveness of legislated safeguards. It is clear that consumer awareness in this area is growing, but is still low. Further improvement in consumer understanding would be of considerable benefit to the operation of the safeguards regime. 

Lack of consumer awareness about legislated protections—as well as commercial developments—emerged as a concern in the TSI report. Several initiatives were undertaken to address it and are continuing. It is noted that significant resources have already been expended and continue to be expended on raising public awareness.

For example:

· the New Connections website and 1800 helpline;

· the Government’s consumer information campaign in 2001; and

· the ACA’s general consumer education programs.

A range of bodies is involved in raising public awareness. Key players include the Commonwealth Government, the ACA, the TIO, ACIF, industry and consumer organisations. This is discussed further in Chapter 5. Effort should be put into coordinating awareness initiatives to maximise the return on investment and ensure consistency in the information provided. This has been done by the ACA and Telstra, in relation to the Extended Zones Agreement, and Telstra’s new priority assistance arrangements.

Paradoxically, it may be that low awareness is due in part to the low incidence of Australians having to resort to legislated safeguards. The vast majority of consumers appear to have a trouble free experience with their service provider, and have no real need for a detailed day-to-day knowledge of consumer safeguards. It is not until they have a problem that most people need to know their rights.

The Inquiry sees two important priorities in relation to raising awareness: 

· simplifying the message; and

· getting the message out there.

Summary of Telecommunications Consumers’ Rights

The Inquiry considers the multitude of safeguards and their complexity inhibit their ready recollection and understanding by the community.

Public awareness could be improved by presenting the legislated safeguards in a simplified manner. To this end the Government should consider the development of a Summary of Telecommunications Consumers’ Rights.

This document would provide a comprehensive but concise and simple summary, perhaps suitably illustrated, of the key consumer safeguards.

Lengthy Government documents are often counterproductive in getting the message across. The Summary would provide a simple, readily comprehendible statement of the protections available to telecommunications consumers.

The document would derive from the rights of consumers set out in detail in existing legislation. The outline (s.4) to the Telecommunications (Consumer Protection and Service Standards) Act may provide a suitable model. 

The Summary could be given a legislative foundation if the Government considered it appropriate, but it would not be essential to its effectiveness. The Summary, would, however, link into the wider Regional Telecommunications Plan proposed in Chapter 9, providing for example, its key objectives.

The Inquiry sees such a Summary as providing the basis of renewed efforts to build public awareness.

Consolidating and simplifying consumer legislation

A proposal by Telstra in its submission is that the current consumer safeguards should be consolidated in a single piece of legislation and that legislation be simplified.
 To some extent this was done in 1999 with the enactment of the Telecommunications (Consumer Protection and Service Standards) Act. 

While the Inquiry sees theoretical benefits in this, it considers it would be a difficult and protracted task, and the practical advantages limited or non-existent. Few consumers would be particularly interested in sitting down and reading the legislation, no matter how much it is simplified.

New approaches to public awareness raising

Existing approaches to public awareness raising should continue, particularly the initiatives following on from the TSI report.

These efforts should be coordinated with wider efforts to develop community awareness about legislated safeguards, as well as about commercial offerings of the telecommunications market, and the potential benefits arising from telecommunications and information technology generally. 

This aligns with recommendations elsewhere in this report about the ongoing need for community training schemes, particularly for special needs groups.

As well as more traditional types of consumer awareness programs, new approaches should be examined. Practical, concrete, cost-effective solutions to the problem of low consumer awareness are needed. One idea the Inquiry has found attractive follows.

Information in telephone directories

Consistent with the view that most people only want to know what their rights are when they have a problem, the Inquiry considers information is best made available to consumers when they are seeking guidance on resolving those problems.

In this context, the most obvious place for consumer rights information to be provided is in the telephone directory. 

Under the law a telephone directory must be provided to each fixed phone customer. Six metropolitan and 49 regional directories are published by Sensis, Telstra’s directory business. More than 11 million copies are delivered free to almost every home and business in Australia each year.
 Phone books are generally retained for their full life and are difficult to lose. The TIO has advised that the telephone directory is the most common means by which callers are directed to the TIO.

Phone directories already include some information on regulatory arrangements, but it appears this information is not as comprehensive or succinct as it might be. It could be replaced by more focused information, perhaps based on the proposed Summary of Telecommunications Users’ Rights.

The Inquiry envisages the information being given prominent placement in directories, possibly on or inside the cover or in the directories’ early pages. At a minimum the cover could advertise the inclusion inside of important information.

Consideration could also be given to provide summary information in other formats that are unobtrusive, resource effective, but with high and repeat visibility, such as notices in bills and even fridge magnets.

RECOMMENDATION 7.1

Measures should be taken to provide telecommunications consumers with a simplified statement of their legislated rights, and to get the message to them more effectively. A one-page Summary of Telecommunications User’s Rights is recommended. The Government should explore all relevant channels to ensure that information is provided to consumers where and when they most need it.

Effectiveness of Monitoring and Reporting 

The ACA’s monitoring and reporting activities are already detailed and are considered generally adequate.

However the Inquiry believes that, particularly with the development of the NRF, there are some areas where collection and reporting of additional kinds of data by the ACA would assist it and the Government in the task of assessing network reliability, and working with Telstra to achieve improvements. 

Monitoring

The need for more comprehensive data collection has been raised by the NFF.

Telstra’s submission, however, implicitly cautions against unnecessary and excessive collection of information.

Improvements in monitoring may be able to be made in several areas: 

· the scope of data collected (what it relates to);

· actual rather than percentage performance; and 

· the level of disaggregation of data;

· the coordination of data; and

· data verification.

To some extent all these issues were touched upon by the TSI report when it recommended monitoring of fault levels in distribution areas. 

Improved data collection and reporting will be important to the review cycle proposed in Chapter 9.

Scope of data

In relation to the scope of data, key concerns relate to fixed telephone services, and to fault levels, recurrent faults and the length of time in providing connections and repairs. With growing interest in Internet services, similar data in relation to these services is likely to become increasingly relevant.

It is recognised that there is a cost to industry in collecting, recording and providing data. This should be taken into account by the ACA, which needs to ensure that its data requests are justified and necessary for the fulfilment of its responsibilities. But equally it should be recognised that decisions by the ACA are only as good as the data they are based on. If there is a need to collect additional data to inform good decision-making the ACA should use the powers available to it to ensure the data is made available.

Actual versus percentage data

One concern is that percentage compliance results are useful, but they do not tell the whole story. They do not, for example, tell the actual distribution of connection times or repair times. They do not tell whether compliance is being achieved comfortably or marginally within designated timeframes. They do not tell how long customers are remaining in the tail, or the absolute number of those customers. While it can be argued that percentage compliance is reasonable given the way the CSG operates, it does not give a full picture of industry performance.

In the view of some submissions (e.g. NFF and AgForce) percentage data simply obscures the full picture of performance. The full picture is provided by a range of elements including the number of incidents, percentage compliance and distribution data. From the raw data, the regulator and others can calculate their own percentages and form their own views.

The NRF and monitoring of CSG tails will provide much better data on recurrent faults, both at the exchange area and individual services levels, and CSG performance levels. As discussed in Chapter 2, consideration should also be given to the need for other actual data, for example, connection numbers, fault numbers and perhaps, actual connection and repair times, which would assist in assessment of regulatory and industry performance.

More disaggregated data

The Inquiry considers there needs to be an assessment of the level to which data should be disaggregated and disaggregation standardised. While current monitoring often allows the collection of appropriately disaggregated data, and the NRF will extend this capacity, the Inquiry has noted that some data provided to it has been disaggregated in different ways, and has not allowed ‘apples with apples’ analysis. Disaggregation of complaints to the TIO, for example, would be potentially helpful and would appear to involve few additional resources.

A particular concern is that results for urban centres are not disaggregated, and therefore include diverse population centres like metropolitan Sydney (3.5 million people) and regional towns of 10 000 people. While this is justifiable because these diverse areas share common CSG timeframes, it precludes detailed analysis of compliance with those timeframes across different demographic categories. 

Coherent data collection framework

The ACA is taking steps to improve data collection with its proposed revisions to the monitoring and reporting framework in response to the TSI report. The TSI report’s particular concern, however, was to make information more meaningful to consumers. The other aspect of data collection, particularly important to this Inquiry, is that there be appropriate data for the proposed three-year review process, and for regulators and policy makers generally to make informed decisions.

Data collection arrangements should receive further consideration in light of the findings and recommendations of this report. The object of this would be to ensure that ACA data collection is effectively linked to:

· the ACA’s compliance monitoring and enforcement role;

· its role of advising the Minister for Communications Information Technology and the Arts on industry developments;

· its proposed new role in supporting the three-yearly review cycle; and 

· the added emphasis on regional-metropolitan reporting this involves.

At a minimum it would be useful for the ACA to do a stocktake of the data it collects, and put forward a data collection framework, to ensure that data is standardised adequately to allow effective comparisons to be made as required.

RECOMMENDATION 7.2

Data on telecommunications compliance and performance should be collected at an appropriate level of disaggregation to allow ready assessment of relative performance levels. The Australian Communications Authority should put in place a data collection framework, to ensure comprehensive, disaggregated, standardised and meaningful collection of data on regional, rural and remote telecommunications services and service performance 

Verification and explanation of data

In advice provided to the Inquiry, Telstra explained its arrangements for verifying the compliance data it provides to the ACA, including its internal development, oversight and accountability arrangements, consultation with the ACA on methodology, and the provision of follow-up information in relation to specific results.

It would be reassuring to the public for the ACA to publish its processes in relation to the verification of industry data. There may also be interest in the publication of the methodologies used in preparing particular data reports.
The ACA should also ensure adequate explanation is available of data provided publicly, for example, in terms of what it precisely relates to, peculiarities in its collection and caveats on its reliability. For example, in its Telecommunications Industry Performance Report for 2000–01, the ACA reported a 13.2 per cent increase in rural faults. It is understood this was largely attributable to changes in the definition of faults counted as a result of changes to the CSG. 

The ACA might also give consideration to whether there would be benefit in greater use of independent testing and external audits to complement the use of industry data. The Inquiry recognises the ACA does do this in some instances, for example, in relation to payphone operation. 

Reporting

Generally ACA reporting is very good and provides an appropriate level of information to the Government and the public about service availability and performance. 

It is noted that monitoring and reporting are two different things. While the Inquiry is, in many ways, advocating closer monitoring, it is mindful of the TSI report’s concerns that information for consumers be kept simple and meaningful. That is, not all data collected for monitoring purposes needs to be published. 

On the other hand it is important that the ACA provide the public with timely and comprehensive information when it is in the public interest to do so . In this respect it is noted that the ACA’s limited information disclosure powers may restrict its capacity to do this . The Government could consider whether it would be appropriate to extend those powers, more in line with the powers available to the ACCC.

EFFECTIVENESS OF ENFORCEMENT 

It is difficult to assess the effectiveness of consumer safeguard enforcement, given high levels of compliance and little past need for enforcement action. High levels of compliance are better than high levels of enforcement—no matter how effective action to address non-compliance may be, it is obviously better for problems not to arise in the first place.

As noted above, Australian telecommunications enforcement in the area of consumer safeguards has two main dimensions:

· while technically a complaint resolution rather than an enforcement body, the TIO plays a key role in redressing individual failings by service providers to meet regulatory requirements; and

· the ACA, the official enforcement agency, plays a key role in enforcing the telecommunications regime by obtaining compliance, and taking enforcement action where required.

Enforcement by the TIO 

In the Inquiry’s assessment the TIO provides a highly effective service in dealing with consumer complaints. This is surely what consumers want, not becoming bogged down in prolonged enforcement action in the Courts.

A limited number of submissions expressed concern about the TIO’s operation, including, in a few instances, its independence from industry. For example:

The Telecommunications Industry Ombudsman is considered only a free lawyer for Telstra and protecting it from action by the customers.
 

I have never had any dealing with the TIO but I am highly suspicious of the fact that the TIO is funded by telecommunications carriers, telephone service providers and Internet Service Providers, the major funder being Telstra. I am particularly suspicious given what Telstra has been up to elsewhere. Surely the TIO should be adequately funded by the Government to keep it independent. 

Matters which contain technical problems are generally poorly resolved. It would appear that the Ombudsman relies almost entirely on Telstra expertise. If this is not the case the Ombudsman requires better “experts”.

In our dealings with the A.C.A and T.I.O we have been treated with courtesy but I have the impression that they may be swamped with work and ultimately in a dispute they must still rely on Telstra to provide them with relevant information which would be difficult to discern if it is correct when one is in an office in Melbourne and dealing with a problem regarding terrain in Central Western Qld it may as well be a problem in the Sahara Desert.

There were concerns expressed that the TIO has a time limit in which it will consider investigating complaints. 

In fact, even the TIO does not have a process in place for the resolution of problems of a continuing nature that may have extended over their (somewhat short) 12 month deadline . In fact, with most of our problems, these have generally exceeded 12 months in occurrence.
 

These appear to be isolated comments, and sometimes not based on direct experience. There may also be some confusion as to the matters which fall within the TIO’s responsibilities and what are purely commercial matters for industry (e.g. mobile coverage) or policy matters for Government (e.g. CSG timeframes). The overwhelming impression is the TIO is a valuable institution and is doing a good job. For example:

The CFA [Consumers’ Federation of Australia] acknowledges and applauds the efforts that the TIO Scheme has made to ensure it is accessible, fair and reliable in its treatment of consumer complainants.

We are not familiar with USO or CSG but have been well served by and grateful for the support of the regional representatives of the TIO.

Table 7.4 sets out complaints received by the TIO and their outcomes for the years 1997-98 to 2001-02. 

Table 7.4: TIO complaint outcomes (by percentage)

Year
In favour of complainant:
Unknown or not recorded


Substantially
Partially
Not


1997-98
48
25.2
15.7
11.3

1998-99
39.6
27.3
18.5
14.6

1999-00
28.3
19
15.1
37.6

2000-01
33.2
23.7
18.9
24.2

2001-02
39.9
17.3
19.5
3.1

Notes ‘Outcome’ results are sometimes unknown due to loss of contact with clients. 

Source: TIO, 2000, 2001 and 2002 Annual Reports, www.tio.com.au, viewed 25 October 2002

These results indicate the TIO is providing solutions to consumer concerns. In addition to resolving issues, the Inquiry has been advised that since 1997, the TIO has directed or recommended compensation payments of around $168 500 in relation to some 56 matters. This excludes land access issues.

In terms of industry conduct and compliance, it is worth noting that of the known outcomes a reasonable proportion of complaints are not resolved partially or fully in favour of the complainant. That is, industry is not always found to be in the wrong.

To further enhance its effectiveness, a number of important changes were made to the TIO in 2001-02, drawing in part on past experience. Dedicated inquiry officers have been introduced to enable the focusing of investigative resources . Staffing was also increased. These changes have led to a dramatic improvement in the TIO’s call handling performance . Additional legally qualified investigation officers have been recruited and a greater focus has been placed on systemic issues. With a view to improving in-house complaint resolution by service providers, the TIO has completed the first phase of an Internal Dispute Resolution Pilot Project. New operational procedures have been introduced to resolve complaints where delay is the distinguishing factor . The TIO has also adopted the Benchmarks for Industry-based Customer Dispute Resolution Schemes promulgated by the Commonwealth.

FINDING 7.5

Through its complaint resolution processes the Telecommunications Industry Ombudsman scheme provides an effective and practical means of ‘enforcement’, and is of more practical value to individual consumers than prolonged, involved and expensive legal action. 

The Inquiry considers it may be beneficial if the TIO collected location information (e.g. postcodes) in relation to complaints, and if this information was provided to the ACA on a quarterly basis to better facilitate analysis, particularly from a regional perspective. This links into the previous comments on ACA data collection.

Enforcement by the ACA

The ACA’s enforcement role has two main dimensions: 

· promoting compliance in the first instance; and 

· taking enforcement action where levels of non-compliance allow and warrant it. 

High levels of compliance suggest success on the ACA’s part in relation to the promotion of compliance, and this has reduced the need for it to take enforcement action. Formal enforcement action by the ACA over the past five years has been rare.

This can be interpreted as an indication of the success of the ACA in engendering in the industry a culture of compliance. It may also indicate a culture of positive compliance within the industry, as demonstrated by Telstra’s and others’ formal compliance arrangements.

The TSI report expressed some concerns about the ACA’s monitoring and enforcement activities, particularly in relation to the incidence of network faults and extreme cases of non‑compliance with the CSG. In the case of the former the ACA was hampered by the lack of a clear formal mechanism in relation to fault levels. The ability of the ACA to act is dependent on what the law will allow it to do. This is now being addressed by the NRF, and the Inquiry has proposed some specific action under this Framework to ensure rapid improvement in fault levels (see Chapter 2). In the case of the latter, the ACA has now developed a framework for monitoring and acting on extreme cases of non-compliance with the CSG.

The Inquiry considers these are significant developments for the ACA, and will improve its capacity to exercise its responsibilities and take enforcement action where necessary.

CTN in particular noted the importance of an active and effective regulator, and one that is adequately resourced. It commented, for example, that the Boulding tragedy:

…indicates that the current legislation encompasses adequate powers of intervention, in relation to a majority-publicly-owned carrier at least, and that in general reform is needed not so much in regulatory powers but in intervention policy and practice.

CTN went on to recommend that:

The Australian Communications Authority should be properly resourced to establish an external audit process and to conduct independent testing to ensure that legislated consumer protections are properly implemented and that codes and standards are complied with.

The ACA has considerable discretion as to what action it takes to enforce the telecommunications law. The Inquiry sought specific information from the ACA to understand how the ACA exercises that discretion, past circumstances where it had considered using its powers, and whether its practices were consistent with the long‑term interests of end users.

For the Inquiry the key questions were: 

· How has the ACA been achieving compliance with the law?

· Will this approach work into the future?

· What would it take for the ACA to exercise its formal enforcement powers?

ACA’s regulatory philosophy

As an important preface to its comments, the ACA noted that in regulating the industry it is particularly mindful of the high-level objectives of the Telecommunications Act, namely, promoting:

a) the long-term interests of end-users of carriage services or of services provided by means of carriage services; and

b) the efficiency and international competitiveness of the Australian telecommunications industry
;

and the regulatory policy set out in section 4 of the Telecommunications Act, namely:

The Parliament intends that telecommunications be regulated in a manner that: 

(a)
promotes the greatest practicable use of industry self-regulation; and 

(b) 
does not impose undue financial and administrative burdens on participants in the Australian telecommunications industry; 

but does not compromise the effectiveness of regulation in achieving the objects mentioned in section 3.

These provisions create a potential tension between achieving the objects of regulation, including the advancement of consumers’ interests, and fostering, not stifling, the development of the industry and competition. While noted by the ACA, this tension was criticised in several consumer submissions as undermining the ACA’s effectiveness in protecting consumers. The Communications Law Centre (CLC), for example, proposed legislative amendments.

The ACA has advised that its preferred approach is not to exercise its formal regulatory powers where there are alternative, cooperative remedies to address issues in the market, or to otherwise meet regulatory objectives. Such measures include expressions of concern to providers about their conduct, threats of formal action and the seeking of written undertakings. The ACA’s experience is that such action generally achieves results, even without the threat of formal action being made. The ACA considers this is consistent with the regulatory policy set out in the Telecommunications Act. The issue for many people seems to be whether the ACA is getting the balance right and whether its preferred choice of mechanisms other than formal regulatory powers is correct.

The ACA also considers that in using alternative remedies, the fact it has formal powers provides it with valuable leverage in negotiating satisfactory outcomes with industry participants. That is, the threat of using its powers is generally sufficient to achieve compliance, the key objective of regulation. The ACA cited a number of examples in this regard, including its follow-up to its 1999 investigation of Telstra’s CSG compliance and its 2002 investigation into compliance with the ACIF Complaint Handling Code. The information provided by the ACA suggests that its informal approach does achieve satisfactory results. 

The threshold for a formal exercise of powers by the ACA varies depending on the nature of the alleged breach and the kind of sanction sought. In each different case, there may be a range of possible appropriate responses depending on the strategy used by the ACA to achieve compliance and the case history of the alleged breach. Directions, warnings and civil penalty proceedings are not intended to be mutually exclusive. A combination of these may be used in a particular case. The desirability of regulatory intervention through formal exercise of powers depends on the circumstances of the case.

The ACA defines a systemic issue as one which has the potential to cause widespread consumer detriment and which is indicative of failure of a system, process or practice of a carrier or carriage service provider. The ACA could nevertheless investigate and take action in other instances. 

In the past the ACA has taken the view that it will usually act in the following order:

1. investigate;

2. seek to achieve compliance through cooperative measures;

3. warn;

4. direct;

5. seek a penalty.

The ACA does not, however, consider an inflexible process of escalation is appropriate, because it would fetter the discretion of the ACA in the exercise of its powers in specific cases. If a case is sufficiently serious, the option must be available to go straight to seeking a civil penalty, and possibly making directions as well. 

Assessment of the ACA’s enforcement 

The Inquiry recognises the difficult balancing act the ACA faces in enforcing the telecommunications law, given the tension between many of the statutory policy objectives and within the statutory regulatory policy. There is a need for it to exercise discretion, and this can sometimes be difficult.

The Inquiry does not consider enforcement action in itself is the measure of an effective regulator, but rather the level of compliance achieved. In this regard, industry compliance makes the ACA highly successful.

The Inquiry agrees with the ACA that fostering a culture of compliance with the industry is the best strategy for protecting consumers and is to be encouraged. 

FINDING 7.6

The Australian Communications Authority has adopted a well-reasoned approach to regulatory enforcement, focusing principally on compliance and cooperation, and on enforcement to back up this approach where necessary. 

Enforcement improvements

Possibilities for strengthening the ACA’s enforcement role are suggested below. Improvements to data collection recommended elsewhere in the report are seen as important in supporting the ACA’s enforcement role. 

These changes would complement proposed new ACA functions in relation to local presence requirements discussed in Chapter 8 and future proofing discussed in Chapter 9.

Clear regulatory obligations

For the ACA to be able to take effective enforcement action it is necessary that regulatory obligations are themselves clear and reasonably precise. For example, for the ACA to be able to take action in relation to multiple faults, it is necessary for requirements to be specified about multiple network faults. This has now been done under the NRF. The Inquiry believes NRF could be further clarified with the benefit of experience, as proposed in Chapter 2. 

The Inquiry also understands concerns have been expressed about the lack of specificity in Telstra’s USO Marketing Plan. Clarity and a ‘consumer friendly’ approach should be a key criteria in the drafting of any future requirements.

New types of enforcement mechanisms

It has also been proposed that the ACA be given a power to impose fines or to seek penalties in lieu of prosecution in relation to a wider range of regulatory breaches. The ACA’s fining powers are currently limited to relatively minor technical matters. As noted above the resource cost of legal action can be a deterrent. There are perceived advantages and disadvantages in this proposal. For example, it would provide the ACA with a further mechanism to encourage compliance and to act promptly in cases of apparent contravention, however, the ACA may still have difficulty satisfying itself grounds exist for a fine or may find it necessary to defend its decisions in Court. Ultimately this is a matter the Government needs to consider.

Procedural matters

There are some procedural matters the ACA might like to consider, with a view to providing certainty and comfort to the community that its interests are being adequately protected.

The Inquiry found it very helpful for the ACA to articulate its regulatory philosophy and approach. Consumer representatives and the public generally might also find it helpful in understanding the ACA’s mode of operation if the ACA were to document it publicly.

Given its primary emphasis on taking action in relation to systemic breaches, the ACA could clarify and make public what it considers a ‘systemic breach’ to be and how it goes about identifying them. As ‘systemic breach’ appears to be linked to the concept of ‘consumer detriment’, this too might be clarified. 

The ACA could make more use of formal processes in dealing with cases of suspected or alleged contravention of regulatory requirements. This would provide transparency and provide a reliable and documented basis for identifying ‘systemic’ breaches or other conduct of concern. At a minimum it would establish a formal record of ACA action for operational purposes, rather than having to rely on corporate knowledge.

It is also important that the ACA’s interventions, even if not always formal regulatory interventions, be as transparent as possible to the public. This would assure the public that matters of concern are being dealt with, even if not formally, and ensure the ACA is seen as an effective regulator.

RECOMMENDATION 7.3

The Australian Communications Authority should examine how it can best communicate to the public and consumer representatives its regulatory philosophy and approach, and examine whether and how it should provide greater clarity and certainty about its regulatory enforcement activities.

SUMMARY OF FINDINGS AND RECOMMENDATIONS

FINDING 7.1

The existing framework of legislated consumer safeguards is considered effective, and provides a strong level of protection for telecommunications consumers. However there is always scope for fine-tuning and ‘continuous improvement’, as market conditions change.

FINDING 7.2

Compliance with legislated safeguards by carriers and service providers is generally high. However there is a lack of clarity in relation to the expected level of compliance with percentage based compliance measures, such as under the Customer Service Guarantee.

FINDING 7.3

The Universal Service Obligation as it currently operates is not an effective mechanism for providing broad consumer access to an increased range of services into the future. There are a range of other more appropriate policy options available to the Government to achieve equity objectives in the future. The interaction of these various mechanisms needs to be well integrated and publicly articulated as part of the regional telecommunications plan proposed in Chapter 9.

FINDING 7.4

The ability to seek compensation for loss of businesses from carriage service providers, including via the Telecommunications Industry Ombudsman, is not sufficiently well known and could be given more prominence in industry and Government publicity material.

FINDING 7.5

Through its complaint resolution processes the Telecommunications Industry Ombudsman scheme provides an effective and practical means of ‘enforcement’, and is of more practical value to individual consumers than prolonged, involved and expensive legal action.

FINDING 7.6

The Australian Communications Authority has adopted a well-reasoned approach to regulatory enforcement, focusing principally on compliance and co-operation, and on enforcement to back up this approach where necessary.

RECOMMENDATION 7.1

Measures should be taken to provide telecommunications consumers with a simplified statement of their legislated rights, and to get the message to them more effectively. A one-page Summary of Telecommunications User’s Rights is recommended. The Government should explore all relevant channels to ensure that information is provided to consumers where and when they most need it.

RECOMMENDATION 7.2

Data on telecommunications compliance and performance should be collected at an appropriate level of disaggregation to allow ready assessment of relative performance levels. The Australian Communications Authority should put in place a data collection framework, to ensure comprehensive, disaggregated, standardised and meaningful collection of data on regional, rural and remote telecommunications services and service performance.

RECOMMENDATION 7.3
The Australian Communications Authority should examine how it can best communicate to the public and consumer representatives its regulatory philosophy and approach, and examine whether and how it should provide greater clarity and certainty about its regulatory enforcement activities.
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