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Demand for the Cessation of Nighttime Takeoffs and Landings by United
Srates Military Aircrafts at Yokota Air Base, Japan, and for Compensation for
the Suffering Caused by the Aircraft Noise — Scate Immunicy

Tokyo Ummnann.nog. Hachioji ma,n:n:. Judgmenc, Macch 14, 1997; HJ. (1612)
101 [1997] .

- X et al. v, the United Scates of America

The plainciffs X et al., who reside near che Yokota Air Base, _uﬂocm?.
an action against the government of che United Scates of America with
regard to what they consider intolerable noise levels caused by the taking
off and landing of military aircrafc ac the base. They demanded an
injunction against all flights berween the hours of 9 p.m. and 7 a.m., and
sought compensation for past suffering as well as fucure suffering o be
caused by noise levels exceeding 60 phons during the remaining hours,
such compensation to be paid jointly by the Japanese government.

Held: ‘1. The demands of X and the others is dismissed.
2. The costs of the litigarion shall be borne by the plainciffs.’

Upon the grounds stated below:

‘It is a well known fact that the respondent is a foreign country.’

‘1. According to principles of international law, the judicial jurisdiction of
Japan cannot be exercised againsc 2 foreign country thac is sued. (Daishinin
{Supreme Court under cthe Meiji Conscitucion of Japan), Decision, December 28,
1928; 7 Daishinin Minji Hanreishu (12) 128 (1928).) However, in exceptional cases
when such a state voluntarily appears before the court with the express intention of
being subject to Japanese adjudicarory jurisdiction, or when the subject of the accion
brought directly involves real estate in Japan, jurisdiction can be exercised over that
state. >

2. If chac principle is applied o chis case ic is clear that che E..Ennn does not
directly concern real estate in Japan. Therefore, it is necessary to determine whecher
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the respondent has the incention of being subject to the jurisdiction of Japan volun-
tarily.... Judging from che dossier, che respondent does not have such an intent.
Adjudicatory jurisdiction of Japan thus cannot be exercised over the respondent in
this case.'
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Demand for the Cessation of Nighttime Takeoffs and Landings by United
States Military Aircraft and for Compensation for the Suffering Caused by the
Aircraft Noise — State Immunity — Immunity Based on Article 18(5) of the
Japan-U.S. Agreement under Article V1 of the Japan-U.S. Treary of Mural

Cooperation and Security
Tokyo High Court, Judgment, December 25, 1998; H.J. (1663) 64 {1999]
X et al. v. the United States of America

The appellants are Japanese citizens who reside near the United Scates
Armed Forces' air base in Yokota, Tokyo. They originally broughe their
claim against che United States Government to che Tokyo District
Court, requesting thar the nighttime takeoffs and landings by the U.S.
Air Force be stopped, and seeking compensation for past as well as future
injuries caused or to be caused by the aircraft noise. The Tokyo Districe
Court in its judgment of March 14, 1997 dismissed their claim. The
original judgmen, based on the doctrine of State immunity, was in har-
mony with the Great Courr of Judicature's decision of December 28,
1928, widely regarded as a landmark decision adopting the absolute the-
ory of immunity. The citizens appealed to the present court. .

Held: 1. ‘The appeal is dismissed.’
2. “The cost of litigation shall be borne by the appellants.’

Upon the grounds stated below:

(1) Jurisdictional Immunity under the Japan-U.S. Agreemenc
‘Article 18, §5 of the Japan-U.S. Agreement Regarding Facilities and Areas and

(1) 41 JAIL 91 [1998]
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the Sratus of United States Armed Porces in Japan, arranged pursuant to Article VI
of the japan-U.S. Treaty of Murual Cooperation and MnnE.mQ. provides that the
Japanese Government, not the United States Government, by appropriate means
including formal adjudication, shall deal with claims for damages (other than con-
tractual claims) arising out of acts or omissions of members or employees of the
United States Armed Forces, done in the performance of official dury, or our of any
other act, omission, or occurrence for which the U.S. Armed Forces are legally
responsible (§5(a)). It also provides chac the Japanese Government shall make pay-
ment for such claims if necessary (§5(b)), and that Japanese court orders direccing
such payment shall be binding upon the United States as well as upon Japan (§5(c)).
The parties are to defray the costs in satisfying such claims as stipulaced in §§5(d)
and 5(e) of the Agreement (According to §5(e), Japan shall pay twenty-five percent
of the amount and the United States shall pay sevency-five percent where the United
Scates alone is responsible for the wrong, and each party shall pay fifty percent where
both are responsible).

Resorting to this provision, a Japanese citizen who suffered injuries as a resulc
of an act of a member or employee of the U.S. Armed Forces may bring an action in
Japan againsc che Japanese Government, but not against the United States
Government. If he or she prevails in court, he or she will receive the full amount
from the Japanese Government. Japanese courts, however, lack jurisdiction where
such a citizen chooses to sue the United Scates Government.

It could be argued chac Japanese coures may exercise jurisdiction over “members
or employees of the United States Armed Forces” as private citizens, for Article 18,
§5(f) of the Agreement provides that “members or employees of the United States
Armed Forces . . . shall not be subject to any proceedings for the enforcement of any
judgment given agaiast them in Japan in a maccer arising from the performance of
their official duties.” Yer this section cannot be interpreted as indicating the juris-
diction of Japanese courts over the United States icself.

On the contrary, based on the Japan-U.S. Treaty of Murual Cooperation and
Security, the provision explained above immunizes che United Scates against che
jurisdiction of Japanese courts, making sure thac neither the United States nor the
U.S. Armed Forces will be embroiled in legal disputes concerning acts of the U.S.
Armed Forces or their members stationed in Japan, done in the performance of offi-
cial duty. It makes clear chat Japan abdicates its jurisdiction over cthe Unired States
in this context.

Such a provision is not unique to the Japan-U.S. relationship. The 1976
Foreign Sovereign Immunities Act (FSIA) of the United Staces (28 U.S.C. §§1604 et
seq.) has adopeed the so-called restrictive (or relative) theory, enumerating aces to
which che doctrine of sovereign immunity does not apply (§1605). Although the
Uniced States may exercise jurisdiction over wrongful acts committed by foreign
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States as well as over commercial transactions (§1605(a)(5)), the Act provides at the
same time that che existing treaties are to prevail where there are conflicts berween
the FSIA and the treacies (§1604). Accordingly, an American citizen who suffered
injuries as a resulcof an act of the foreign military stationed in the United Scates as
part of che North Aclantic Treaty Organization's troops may bring an action for
damages only in the United States and only against the United States Gevernment,
as stipulated in the agreement concerning the status of the NATO troops. If such a
citizen prevails, the United States Government will pay che entire judgment found
for him or her; the United Srates may then demand a contribution from the foreign
State responsible for the wrong, pursuant to the agreement. American courts, on the
other hand, are not authorized to exercise jurisdiction where such a citizen sues che
foreign State itself.

Likewise, although cthe 1972 European Convention on Scate Immuinities pre-
pared by the Council of Europe provides chat the courts of each member State may
exercise jurisdiction over foreign States with respect to their tortious acts, which is
an exception to the doctrine of state immunity (§11), it declares that the immunicies
of foreign States as to ctheir military are out of its reach (§31). Obviously, §31 was
drafted with the agreement on the status of the NATO troops in mind.’

(2) Jurisdiction as to Actions Seeking Injunctions

‘Article 18, §5 of the Japan-U.S. Agreement is, on its face, a provision concern-
mnnm ﬂmﬁmnk—V “CH nmw—‘-—ﬂmﬂm- ﬂNEﬂQ_ ".uw iﬂc—ﬂm—\.—.—m acts .rc-.:-:mﬂnﬂﬁm mc nn-n course °mo Q—.\mﬁm&
duty. Actions seeking injunctions are nowhere stipulared in the Agreement. It is,
however, reasonable to apply the insight expressed in the provision concerning
claims for damages to actions seeking injunctions by analogy. Noting that courts of
most States nowadays do have jurisdiction over foreign States wich respect to their
wrongful acts and commercial transactions, Article 18, §5 of the Agreement appre-
hends that Japanese courts may exercise jurisdiction over the Unired States, follow-
ing the approach of most courts in the world. It cherefore dares to immunize the
United States against their jurisdiction as to the U.S. Armed Forces members’
wrongful acts, done in the performance of official duty. It is unthinkable that che
drafters of the Agreement intended to maintain the jurisdiction as to actions for
injuncrions, for the necessity for immuniry is much the same for such actions.

Whereas the Agreement allows an aggrieved Japanese citizen to file a lawsuit
against the Japanese Government in lieu of the United States Government with
respect to his or her right to compensation, it apparently does not provide such a cit-
izen with an option to apply for an injunction. We find no auchority maintaining
that a citizen may seek an injuncrion in this context, either. Such a position may not
be totally inconceivable, of course. Nevertheless, should the provision concerning
actions for damages be applied to actions for injunctions by analogy, it would follow
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that Japanese citizens affected by the aircraft noise may bring an action against the
Japanese Governmenct in a Japanese court, requesting thac the U.S. Armed Forces’
flights be sropped. It would also follow that, if the plaintiffs win the case, the
Japanese Government must negotiate with the United Staces and take appropriace
measures, and that che U.S. Armed Forces must cease to undercake flights in
response to the Japanese Government’s request, pursuant to their obligation under
the Agreement. It is unnacural o incerpret the Agreement as imposing such a dury
upon the United States without any express provision. Following the two judgments
of the Firsc Petty Bench of the Supreme Court, handed down on February 25, 1993,
in which che Bench held chac the High Couct’s judgments dismissing similar appli-
carions for injunctions as unjusticiable were erroneous, bur chac che applications
were nonecheless groundless, since the Japanese Government could not rescrain the
U.S. Armed Forces’ activities authorized by che Japan-U.S. Treaty of Mutual
Cooperation and Security withour distinct foundation in the Treaty irself and in
domestic laws enacted thereby, che present court concludes that Japanese citizens
may not demand in court that the Japanese Government see to it char che U.S.
Armed Forces discontinue nighttime takeoffs and landings. It could be argued that
the Agreemenc is flawed in char it shields the United Scates Government from the
jurisdiction of Japanese courts with respect to actions for injunctions and provides
no alcernative remedies for aggrieved Japanese citizens; however, this is a maccer of
diplomacic or legislative policy. '

As a resuit, Japanese citizens cannot obtain injunctive relief in a Japanese court
as to the U.S5. Armed Forces’ flights, wherher they siue the Uniced Staces
Government or the Japanese Government. Yet this is che inescapable consequence
under che existing law.

Needless to say, Japanese citizens may perition for the Government's diplomac-
ic efforts: In fact, the Government negotiated with the United States, and the two
states encered into the “Japan-U.S. Joint Commitcee’s Agreement on Measures to
Control the Noise ac Yokota Air Base,” which stipulates chac “the United States
Armed Forces shall cefrain from making flights or engaging in ground activiries
berween 10:00 p.m. and 6:00 a.m., unless such flighes or activicies are urgencly
needed for the U.S. Armed Forces’ operations.” Aside from seeking such efforts,
however, citizens affected by noise cannot directly seccle the macter in court by
bringing actions for injunctions under the existing law.

Alchough che appellants cite various provisions in the Agreemenr and concend
thac they provide woom. grounds for extending chis court’s jurisdiction over the
appellee in the present case, the Agreement, on the contrary, makes clear thar the
appellee is not subject to the jurisdicrion of Japanese courrs, as explained above. The
appellants’ claim is therefore groundless.’
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(3) Restrictive Theory of Immunity

‘Recencly, due to changed inrernacional circumstances, a strong acgument has

been made againsc the validicy of cthe Grear Coure of Judicacure's decision of
December 28, 1928, as the appeilants point out. The decision espoused rhe absolute
theory of State or sovereign 5::::5... chat is, the view chac Japanese courts may not
exercise jurisdiction over foreign States unless the defendant State appears without
raising a jurisdictional objection or real property located in Japan is involved. We,
too, are aware that a number of notable scholars consider the 1928 decision as out-
dated and having very licele precedential value.

Although the absoluce theory, according to which States were rarely subject 1o
the jurisdiction of other States, was once widely recognized as custom in internarion-
al law, most Staces thereafter changed their position and adopted the restrictive (or
relative) theory of immunity, save a few former socialisc States. This _n because, as
the range of governmencal activities widened, and as States came to engage cthem-
selves more actively in economic activities, including commercial transactions, seri-
ous problems arose under che absolute theory. For example, since adverse parties in
commercial transactions were not legally protected under the absolute theory, States’
economic activiries themsélves were evenrually constrained. The restrictive theory
holds that courts of one State may exercise jurisdicrion over another State where the
lacter's act in the privare law sphere (such as employment, commercial transactions,

and business administrarion) is in gques

v
ory, jurisdiction is not aurhorized where a foreign Scate's act as a sovereign (act in
the public law sphere) is involved.

If we are to go against the ride and adhere to che absolute cheory of immunity,
it will definicely be decrimental to various activiies, including economic activicies,
of Japan. Moreover, the restrictive theory is the more reasonable of che two from a
peactical point of view. Thus, cthe present court appreciates the appellants’ argument,
which insiscs that the original judgment was erroneous in that it followed che Great
Courr of Judicarure's outdated decision, and that we should abandon the absolute
theory.

In addicion to cthe above-mentioned Poreign Sovereign Immunities Act of che
United Staces and the European Convention on State Immunities, there ate express
provisions chat exclude ctoctious acts of foreign governmental agencies and cheir”
members from che coverage of che doctrine of sovereign immunicy in the 1978 Stace
Immunities Act of the United Kingdom, in various statutes of other States relating
co foreign sovereign immunities, in the 1982 Draft Treaty on State Immuaities pro-
posed by the International Law Association (revised in 1994), and in che 1991 Draft
Treaty on Scace Immunities prepared by che United Nacions' Internacional Law
Commission. It appears that the world crend is to authorize courts of the Scate where
che allegedly rorcious act took place ro exercise jurisdiction over the wrongdoing
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States.

It is crue chat no judicial decision manifestly embracing the restrictive theocy of
immunicy has been rendered in Japan, buc chis in fact was due to the dearth of fit-
ting cases in the past. It is even possible to mainrain chac Japan has already aban-
doned che absolute theory and adopred the restrictive, in light of the above-men-
tioned Article 18, §5 of che Agreement, for it is conceivable chac the drafters inserc-
ed this provision because they believed chat atherwise the jurisdicrion of Japanese
courts would be authorized in cases brought against the United Staces or che U.S.
Armed Forces concerning tortious acts commicted by the U.S. Armed Forces in che
performance of official ducy. | A

As explained above, however, we cannot exercise jurisdiction over the appellee
in the present case under Arricle 18, §5 of the Agreement, even if we are to embrace
the restricrive ctheory of immunity as the appellants argue.’
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Demand for the Cessation of Nighttime Takeoffs and Landings by the United States
Military Alrcraft and for Compensation for the Suffering Caused by the Z«n;z
Noise — State Immunity

Supreme Court, Judgement, April 12, 2002; H. J. (1786) 44 [2002]

X et al. v. the United States of America

The appellants of the present case are Japanese citizens who reside near the
United States Armed Forces' Air Base in Yokota, Tokyo. They brought their claim
against the United States Government, requesting that the nighttime takeoffs and
landings shall be stopped, and seeking compensation for past as well as future
injuries caused or to be caused by the aircraft noise. Both the Tokyo District Court
(March 14, 1997) and the Tokyo High Court (December 25, 1998) dismissed their
claim. The citizens appealed to the present court.

Held: 1. ‘The appeal is dismissed’
2. 'The cost of litigation shall be bome by the appellants.’

Upon the grounds stated below:
(1) The appeliants of the present case brought their claim against the United States,

requesting the cessation of the nighttime takeoffs and landings and compensation for
darnages, on the ground that the nighttime aircraft noise infringed their rights of

personality.
(2) The judgement hy the Tokye High Court wis based on Asticle 18 (5) of the

Japan-U.S. >m~oa:.n2 Regarding Facilities and Areas and the Status of United States
Armed Forces in Japan, arranged pursnant to Article VI of the Japan-U.S. Treaty of
Mutual Cooperation and Security. The Tokyo High Court held that Article 18 (5) grants
immunity to the United States against the jurisdiction of Japanese courts, with respect to
the claim for compensation based on wrongful act done in the performance of official
duty by the U.S. forces based in Japan; and that by analogy, therefore, the object and
purpose of this provision is applicable to the case on the claim for the cessation, and so
the appeal is inadmissible and shall be dismissed. :

(3) However Article 18 (5) shall not be interpreted as providing for civil jurisdictional
immunity to the United States, as its purpose is to create a system on the dealings of the

claim arising from wrongful act done by the United States Armed Forces based in Japan,

which are the organs of foreign states.

As of civil jurisdictional immunity to foreign states, the EooQ of absolute immunity
had traditionally been considered as international customary law. With expansion of the
scope of state activities, the school of idea has arisen that it is not appropriate to grant
civil jurisdictional immunity to private law acts and acts jure gestionis. State practices
of foreign states, limiting the scope of immunity granted to state activities, have also
been accumulated. Bven under these circumstances, however, it can be approved fhat
there still exists international customary law fo the effect that jurisdictional immunity
shall be given to sovereign acts (or acts jure imperii). The nighttime takeoffs and

landings in question are the very public acts of the United States Armed Forces based in
Japan, and judging from the purpose or the nature of these activities, it is clear that they
are sovereign acts. Therefore there is no doubt that under international customary law,
these activities of the United States Armed Forces based in Japan are not subject to the
civil jurisdiction of Japanese courts.

Accardingly, it should be held that the present suit is inadmissible. The conclusion
of the original judgement can be approved in that the suit is dismissed. But the grounds
of the original judgement cannot be adopted.
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Imperii or Acts Jure Gestionis — Practicing Attorneys Act — Prohibition of

JUDICIAL DECISIONS (PRIVATE INTERNATIONAL LAW)

ment, execucion or ocher proceedings) irrevocably and uncondirionally, to
che extent that the applicable law permits; wich respect co service of
judicial documents, che consul of Y2 shall be designated as an agent of
Y1 to receive che documents in Japan. As to che proceedings on the guar-
antee of Y2, similar agreements were reached on the terms and condi-
tions of the guarancee. . ,

X (the plainciff), an English company, has carried on a sales business
of bad debts. The bonds in cthe amounc of one billion yen
(¥1,000,000,00Q) were assigned to X after the rescheduling of their
marurity dace. On 18 May 1995, X registered che dare in accordance
with the Shasaiton Touroku Ho (Act concerning the Legislation on
Debentures, etc). On 1 June 1995, X brought this action in the Tokyo
districe court seeking the payment of the principal and incerest on the
bonds.

The Tokyo District Courr asked Y1 and Y2 whecher they would
appear for. the proceedings, and both responded chat they had no incen-
tion of appearing. Thus, as of 30 May 1997, che courrt requested che serv-

205

Execution of the Rights Taken Over

Tokyo Districe Court, Judgment, November 30, 2000; H.J.(1740) 54 [2000]

Cresh Co., Ltd. v. the Nauru Finance Corporation, the Republic of Naneu

In 1989, Y1 (che defendant), the Nauru Finance Corporation, which
had been created by a special law of the Republic of Nauru, issued bonds
for cthe amount of five billion' yen (five billion yen), under che guarancee
of Y2 (che defendant), the Republic of Nauru. Y1 could not redeem the

bonds on the due date (27 July 1994). On 12 August 1994, Y1, Y2 and .

all the bondholders agreed to change and reschedule the terms and con-
ditions of the bonds. As a result, the maturicy dace on the bonds was
extended to 22 August 1994, 22 December 1994 and 27 April 1995.
But until now, the principal together with interest has not yet been paid.

The following conditions were contained in che bonds: with respect
to all disputes arising under or relating to the bonds, Y1 shall be subject
to the jurisdiction of the Tokyo District Court and its upper: coure,
explicitly, unconditionally and irrevocably; with cespect to proceedings
relating to Y1 icself or its properry, Y1 shall waive its immunity (where
it derives from its sovereignty or not) ro which it is encitled at the pre-
sent and will be enticled in the furure, from che judicial proceedings
(whether ic be che service of process, acquisition of judgment, attach-

ing of a summons (on 19 March 1998, ac 10 am) and a complaint, in
accordance with Article 175 of che Old Code of Civil Procedure™ , crans-
micced from the Ministry of Foreign Affairs of Japan to the Ministry of

Foreign Affairs of Y2, and to the Supreme Court of Y2. The Secretary of
Conea ~F VI = H
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grounds of sovereign immunicy. However, just before che dace of the oral
argument, the atcorney for Y1 and Y2, with a leccer of acrorney, appeared

read
Usca

in che case before the Tokyo District Court. The clerk of che court served
the summons and complaint ro this atrorney in accordance wich Arricle
100 of che Code of Civil Procedure®, and the oral argument of che pro-
ceedings was held.

Held: ‘The defendants shall pay to che plainciff one billion yen (¥1,000,000,000),
with incerest at the rate of 7 percent per annum from July 28, 1994, until

(1) Minji Sosho Ho (the Old Code of Civil Proceduse) [1890 Law No.29 as amended by 1948 Acc
No.149, ecc] Article 175 (che current Code of Civil Procedure maintains che rule in Acticle 108):

*Service which is to be made in a foreign councry shall be made by the presiding judge entrusting the
macter to the competent govecamental auchoricics of such countey or co the Japancse ambassador, miniscer
envoy or consul seacioned in such country.’

(2)  Minji Sosho Ho (che cusrent Code of Civil Procedure) [1996 Law No.109, which went into effect
on January 1, 1998] Aricle 100:

‘A couct clerk may effece secvice in person on a peson who has appeaced in a case befoce the court 0

which the court clerk belongs.’
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the payment is completed.’ .
“The cost of the action shall be borne by the defendants.’

Upon the grounds stated below:

‘1. We conclude that neither Y2 nor Y1 is entitled to sovereign immuaicy, upon
the grounds stated below.

The cause of acrion in this case is an issuance of bonds under the guarantee of a
foreign governmenc. The issuance of bonds is an example of an economic activicy
being carried out largely and usually as an international financial transaction in
international society ac the present time. In addition, the defendanc agreed by a
written clause on the bonds that the court of another State of which che defendants
are not nationals has jurisdiction and they waived their immunity explicitly from
that jurisdiction. Under such circumstances, it cannot be considered thar a foreign
Stace or the agency of a foreign State, which is acting as a subject in commercial
transactions, is entitled to sovereign immunity and chat this is affirmed under incer-
national customary law as “the established international norm” under Acricle 98 (2)
of the Japanese Constitution.

Our view is clearly supported by the world trend in treaties among nations, and
the sratutes or decisions of other nations. The doctrine of sovereign imrmunicy devel-
oped from the practice of national courrs in the nineteenth century. One consequence
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tates cnjoyed sovereign equality was that no Stare could claim

[}

jurisdiction over another. A foreign State could bring proceedings in another country
as a plaintiff, buc a foreign Srare could not be made a defendant in proceedings
unless it was voluntary subject co the jurisdiction...”

‘Although this doctrine, the so-called absolure theory, was once widely accept-
ed, the circumstances have changed in cthe twentiech century. As che range of gov-
‘ernmental activities widened, and as States came to engage in economic activities
which used to fall within the sphere of private parties’ activities, a number of coun-
tries have recognized that serious problems arose under the absoluce cheory. That is,
" the absoluce theory would infringe on the Jegal status of their own nationals doing
business wich foreign States, infringe on economic predictability, and constrain
states’ economic activities chemselves. Thus considering the need to protect the legal
status of their own nationals, and to secure the basis of foreign States’ ‘international
economic activities, the rescrictive ctheory (this theory divides the States’ activities
into two categories according to their funcrions; one relates to acts of a sovereign
nature (acts jure imperii), and the ocher relates to acts of a commercial/private nacure
(accs jure gestionis), and this theory gives immunity only to acts of a sovereign nacure
and rejects the absolute theory) has been accepted...’

‘We consider the present case in relation to the circumstances of international
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society on sovereign immunity described above. In view of che facts in this case, i.e.,
the commercial nature of the issuance of bonds under the guarancee of a government
and the express waiver of sovereign immunity by a prior written agreement on che

" bonds, we come to the conclusion that there are no grounds for the arguments of Y1

and Y2 which demand immunity from Japanese jurisdiction, without judging the
other remaining points, such as, the characteristics of Y1 as a state agency or thé
purpose of the issuance of che bonds.’

‘2. Article 73 of the Bengoshi Ho (che Practicing Actorneys Act)® provides: "No pes-
son shall perform the business to enforce the rights he took over from others by liri-
gation, mediation, conciliation, or other means.” Article 73 concerns a situation
where, if a person is allowed to perform enforcing the rights he took over as his eco-
nomic purpose, the assignment of a right and the enforcement of the right would be
easily subject ro the unrestricted pursuit of profits, and the assignee would abuse
legal proceedings or make an illegitimate request in che name of negotiation. Thus
the objective and purpose of the Article are to prevent such an uncoward influence
and to secure legal stability by the general prohibition against performing the busi-
ness of enforcing the righcs taken over from others.

On the other hand, the assignment of a right is one of most important means
for a creditor to dispose of his property. When... a debror is unlikely to perform his
duty and litigation or other means of dispute setclement should be considered to col-
iect the debe, if Articie 73 is read as a broad prohibition on' performing rhe business
to take over a right in expectation of such means of dispute sectlement, ic would uni-
laterally prejudice che value of the righes held by the creditor by substantially pre-
venting a method to dispose of his rights. Moreover, it would create a situation
where the debtor not performing his ducy has che advancage over the creditor.

When Article 73 is interpreted in a reasonable way to balance the requirement
to maintain an impartial relacionship between a creditor and a debror and the
requirement to secure legal stability, which is the ulcimate purpose of che Article,
the scope of applicability of the Article is considered to be limited. That is, even if,
at the time of the assignment, the person performing the business to rake over a
right from ochers is expecting the necessity to enforce the right through dispute sec-
tlement such as licigation, it should not be immediately found that the acr is incon-
sistent wich Article 73. We should take into account all che circumseances of the ace,
such as, the type of the right, the possibility and the extent of the dispute, che
nature of the debror, che purpose and modality of che obligatory right, the purpose
and modality of the assignment, including a means to decermine the value, and the
modality of enforcing the right after the assignment including ways to demand che

(3)  Bengoshi Ho (the Practicing Attorneys Ace) [1949 Law Zo.uo:
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performance of che debror. It is proper to conclude that the person is acting inconsis-
téncly wich his obligation under Article 73 only when the person is acting for che .
pucpose of gaining interest by intervening in the dispuce of achers, and the ace will

bring an untoward influence and prejudice legal seabilicy, concrary to the objective
of the Article.’
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The course of the negotiations berween the Dutch delegation and the Japanese
delegartion [the negotiations to conclude the Peace Treaty of San Francisco (added by
the translacor)] indicates that the two parties settled for the understanding that
although “certain types of private claims of Allied nationals that the Japanese
Government is willing to address will remain” as a resulc of the Peace Treaty, Allied
nationals will not obtain satisfaction regarding such claims.

Judge Shigeki Asao (presiding)
Judge Yukio Nishijima
Judge Toshio Hara

The State’s Jurisdictional Immunity — the Granting of the Right of
Permanent Residence and the Jurisdictional Immunity

Tokyo District Court, Judgment, October 6, 2000; H. T. (1067)263(2001]
X et al. v. Republic of the Marshall Islands

The plainciffs concluded, with the defendant the Republic of the
Marshall Islands, the agreement that they acquired the right of perma-

Marshall Islands (the agreement on the procedures of an acquisition pro-
gram of the right of permanent residence of the United States of America)
and paid a consideration. However, the defendant did not implement the
obligation under the agreement, so the plaintiffs declared their intention
of a rescission of the agreement and claimed for the return of the consid-
eration having been paid to the defendant under the right of an applica-
tion for return of unjust enrichment.

Held: 1: All of the plaintiffs’ claims are dismissed.
2: All costs of the action shall be borne by the plaintiffs.

Upon the grounds stated below:

According to the plaintiffs, the defendant’s obligation under this agreement does
not only mean the plaintiffs’ acquisition of the right of permanent residence from the
United States of America, but also, as a precondition of this, the inspection of the
plaintiffs and the granting of the right of permanent residence from the Republic of
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the Marshall Islands, which is the core and indispensable element of the agreement.

Incidentally, though there are several opinions regarding the extent of Japan's
jurisdiccion over foreign states, at all events it is generally considered thatr Japan's
jurisdiction does not extend over a civil suit concerning foreign a state’s fundamental
public law actions and authoritative actions like the granting of the right of perma-
nent residence, exclusive of a case in which a foreign state accepts ex proprio motu
another state’s jurisdiction.

According to the relevant documents, it is not accepted that the defendant has
the intention of responding to the action under this suit, so there is no other way to
determine that Japan's jurisdiction does not extend over this suit,

Judge Kirtaru Narita (presiding)
Judge Kenji Takamiya
Judge Masanori Atsuji

The Principle of Non-Refoulement — Article 33(1) of the Convention Relating
to the Status of Refugees — Article 31(2) of the Convention Relating to the
Status of Refugees — Refugees and Compulsory Deportation Procedures

Tokyo District Court, Decision, Novemnber 5, 2001; not yet reporred
xr ~ o rT - [ | el T L = o
A V. el »:uﬁcﬁnn.; I tne hcuﬂ%c haE—WHWH_CD purcau

The circumstances of this case are analogous, though not identical, to
those of the above-mentioned case, decided by the same tribunal on
March 1, 2002, and thus are omitced here.

The plaintiff X demanded the suspension of the confinement order
against himself, claiming that it violates Article 31(2) of che Convention
Relating to the Status of Refugees.

Held: ‘1. The complaint is dismissed.
2. The cost of litigation shall be borne by the plainciff.’

Upon the grounds stated below:

*Article 33(1) of che Convention Relating to the Status of Refugees, which pro-
hibits che deportation of a refugee to a country where he or she would be persecuted,
would matter only ar the moment of designation of the destination of deportation,
and Article 53 (3) of the Immigration Control and Refugee Recognition Act ensures
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Restitution of Unjust Enrichment - State Immunity
Tokyo High Court, December 19, 2000); Jurist (1224) 307 HNOON_
X et al. v. the Republic of the Marshall Islands

In July 1996, the Plaintiffs (X), wishing to acquire the right of permanent residence
in the United States of America and responding to a newspaper advertisement
recruiting permanent residents placed by the Defendant (Y, being the Republic of the
Marshall Islands), concluded: with Y an "Agreement on the procedure for the

_programme of acquiring permanent resident status of the United States"(hereinafter

"the Agreement"). Under the terms of the Agreement, X were to acquire the US
permanent resident status five years after X had acquired permanent resident status in
the Marshall Islands.

In August 1996, as directed by Y, X paid to Y a fee of three million yen required for
the procedure. Y, however, only issued short-term tourist visas to X, and no further
progress was made on the procedure with regard to permanent residence. After sending,
in September, a request for performance of the obligation within an appropriate period,
X declared in November that they had terminated the agreement and filed the present
action with the Tokyo District Court, claiming the restitution of unjust enrichment from
Y.

X claimed that the contract under the Agreement was “a civil law contract between
genuinely private persons” based on the relationship of “delegation, quasi-delegation or
contract” for acquiring the US permanent resident status, and therefore the principle of
jurisdictional immunity would not apply even if Y was a State. In the present appellate

proceedings, X further claimed that the central obligation of Y was to' provide a real .

property and facilities necessary for establishing residence in Y's territory, and not the
granting of permanent resident status, Furthermare, Y's ohligation to return the monsy
upon the termination of the contract due to Y's non-performance would be a purely
private law obligation.

The District Court dismissed X's claim on the ground that Japan had no jurisdiction

over such public law acts of a foreign State as the granting of permanent residence.

Held: 1. “The appeal is dismissed.’
2. ‘The cost of litigation shall be bomne by the appellants.’

Upon the grounds stated below:

(1) Under the terms of the Agreement, X were obligated to pay the sum of ¥3 million to Y in
consideration of Y's obligation to grant them permanent residence in the Republic of Marshall
Islands under certain conditions, and to enable X to acquire permanent resident status of the
United States five years thereafter. It was therefore expected that X would become eligible for
US permanent residence only upon expiry of five years after they had become permanent
residents of the Republic. The “central and essential element of the obligations” for Y was
thus to grant the permanent resident status of the Republic to X. ,

(2) "Various opinions have been put forward regarding the acts of a foreign State to which
Japan's jurisdiction should extend. However, at least in civil law proceedings like the E.omoE
one, where essentially public law acts of a foreign State such as the granting of permanent
resident status are involved, it should be interpreted that Japan cannot extend its jurisdiction
unless that State voluntarily accepts it."

(3) Since Y has not indicated its willingness to respond to X's claim, Japan cannot exercise its
jurisdiction over the present case.







