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LETTER FROM THE ACTING UNITED NATIONS HIGH COMMISSIONER
FOR HUMAN RIGHTS TO THE CHAIRPERSON OF THE COMMISSION
ON HUMAN RIGHTS

4 June 2004
Dear Mr. Chairman,

The situation of human rights in Iraq has been the subject of concern in the Comniission
on Human Rights for a number of years. Its Special Rapporteur has looked into the situation for
over a decade. The last Special Rapporteur submitted a report on past violations of hum an rights
in Iraq to the Commission at its sixtieth session in 2004 (E/CN.4/2004/36 and Add.1). The
mandate of the Special Rapporteur was not renewed at that session.

The situation in Iraq has been the subject of consideration by the Security Council and is
currently engaging its attention, as well as that of the Special Adviser to the Secretary-Cieneral
and other senior United Nations officials.

From a human rights point of view, the situation in Iraq presents various challenges.
Firstly, the Coalition Provisional Authority and the Interim Governing Council established
following military operations by the Coalition forces are shortly to be replaced by an Interim
Government, which has just been named. Secondly, there have been acts of terrorism as well as
acts of armed resistance against the armed forces of the Coalition. Thirdly, a large nur ber of
people have been detained, but the numbers and circumstances were largely unknown umtil
recently. Fourthly, civilians are adversely affected in various ways, and there has been extensive
loss of life. Lastly, there have been disturbing reports in the media about certain acts committed

by some members of the Coalition forces that are at variance with international human rights
norms.

At the same time, it has to be recognized that the Iraqi people have been relieved of the
massive, systematic and institutionalized violations of human rights that took place uncler the
preceding regime, and that they now have the prospect of arranging for their own democratic
governance under the rule of law and in the spirit of international human rights norms.

It has long been the practice of the Commission on Human Rights to consider ths state of
respect for human rights and humanitarian law in conflict situations. At its sixtieth session, the
Commission again adopted resolutions and decisions on a number of such conflict situations.

Having regard to the foregoing, and keeping in mind the lack of information on ‘he
situation of human rights in contemporary Iraq, I have arranged for the preparation of “he
attached report which I have the honour to submit to the members of the Commission.

Please accept, Mr. Chairman, the assurances of my highest consideration.

Bertrand Ramcharan
Acting United Nations High Commissioner for Human Rights
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Summary

The fall of Saddam Hussein removed a Government that preyed on the Iraqi people and
committed shocking, systematic and criminal violations of human rights, which have been
documented in detail since 1991 by the Special Rapporteur on the situation of human rijthts in
Iraq.

Following the occupation of Iraq by Coalition forces there have, sadly, been som::
violations of human rights committed by some Coalition soldiers. Governmental leader; of the
countries concerned have, at the highest levels, condemned these violations and have pledged to
bring those responsible to justice and to uphold the rule of law. It is imperative that this be done,
with accountability to the international community.

The serious violations of human rights and humanitarian law that have taken place must
not be allowed to recur. Preventive and protection systems must be put in place.

It is crucial that protection arrangements be strengthened as a matter of the utmost
urgency. This would entail oversight of the military forces and the building up of prote::tion
institutions in the new Iraq. As far as the first area is concerned, consideration could be given to
the designation of an international ombudsman on human rights and humanitarian law "rested
with competence to issue periodic public reports on the compliance by Coalition forces with
international norms of human rights and humanitarian law.

The Interim Iraqi Government should rapidly announce the establishment of a le;zal and
judicial reform commission to recommend immediate reform of Iraqi laws that violate
international human rights standards and, where there is an absence of law, make provision for
due process protections in accordance with Iraq’s international obligations. In any evert, since
laws have not been substantially reformed since the 1960s, the commission should undertake
long-term reform of the legal framework to ensure that egregious provisions of the Iraci Penal
Code, suspended by order of the Coalition Provisional Authority (CPA), are eliminatec! and that
the separation of the judiciary into an independent branch of government, as reflected hy CPA
order and the Transitional Administrative Law (TAL), is maintained.

In its approach to transitional justice, the Interim Iraqgi Government should develop a
strategy for addressing the legacy of brutal authoritarian rule and massive human right; abuses in
Iraq. Such a strategy must be centred on the population’s needs, attitudes and perceptions of
transitional justice. Only effective and meaningful consultation with legal actors and the public
at large will ensure a process that is considered legitimate. This process must address such
issues as past human rights abuses, justice and accountability mechanisms and non-juclicial
measures such as vetting, truth-seeking and reparations in a holistic, coordinated and coherent
manner.

The Interim Iraqi Government may wish to undertake a review of the Statute of the Iraqi
Special Tribunal so as to ensure that the criminal justice process complies with intern tional fair
trial standards and that recent developments in international criminal law are taken int> account.

It would be important to consider whether there is a need to establish an Iraqi trath and
reconciliation commission.
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The Interim Iraqi Government should establish a reparations commission to develo) a
reparations programme.

Given the continuing violence, the Interim Iraqi Government will need to develop

adequate mechanisms so as to ensure the effective security of legal actors, defendants, victims
and witnesses.

The Interim Iragi Government should name the members of an independent Iraqi n: itional
human rights commission as soon as possible.

The Interim Iraqi Government should also designate an Iraqi human rights ombudsnan as
soon as possible.

The Interim Iraqi Government should consider and take steps to support Iraqi civil society
organizations for the promotion and protection of human rights. This task could be facilitated by
the Iragi Ministry of Human Rights, with international assistance.

The Ministry of Human Rights should be given all support, nationally and internationally,
to help it discharge its responsibilities for the promotion and protection of human rights in Iraq.

An international fund for human rights education in Iraq should be established and
supported.

There must be accountability for respect for human rights in conflict situations and in the
struggle against terrorism. The letter and spirit of international human rights and humanitarian
law must be upheld. This is an imperative duty of all involved.
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Introduction

1.  The Government of Iraqi President Saddam Hussein was a brutal, murderous gang that
preyed upon and tortured its own people. Human rights violations in Iraq under the previous
regime have been documented in detail since 1991 by the Special Rapporteur on the situition of
human rights in Iraq (see annex V).

2 That Government is no more, and the people of Iraq have the opportunity to move
forward, away from the oppression and crimes of the past. It is not the business of this rzport to
dwell either on the circumstances in which the Coalition forces entered Iraq or on the desate
within the international community prior to that operation. These matters are now behind us.
The removal of Saddam Hussein must be seen as a major contribution to human rights in Iraq.

3. This report is, however, concerned with the responsibility of protection that is inci imbent
upon the Coalition Provisional Authority (CPA), the Coalition forces, the Iraqi leadership and
the international community at large.

4.  About 1,000 members of the Coalition forces have died since April 2003, along with some
200 Coalition civilians. The Coalition authorities have apparently not kept count of Iragi
civilian deaths because it is asserted that the Iraqi authorities do so. Some have asserted that
there have been some 10,000 civilian deaths. At least 10,000 persons have been taken irto
custody. In the aftermath of the hostilities, basic services, which were already in a state of
serious disrepair, broke down and the Iraqi people suffered hardships exacerbated by looting.
These hardships have now ameliorated somewhat. An Iraqi Governing Council (IGC), and then
an Interim Iragi Government, were established to take Iraq forward. New constitutiona| and
legal instruments were worked on, drawing upon the norms of international human rights law,
and work was done on the establishment of an Iraqi Special Tribunal to try those accusi:d of
criminal violations of human rights in the past. An Iraqi Ministry of Human Rights wa: created
and it has sought to lay the foundations for the promotion of human rights in the new Iraq. The
Security Council was briefed on these matters on 19 May 2004.

5. Notwithstanding these efforts, it is now a matter of public knowledge that detainces have
been ill-treated and degraded and, before submissions were received from CPA and from the
Governments of the United Kingdom of Great Britain and Northern Ireland and the United States

of America (annexes I - III), it was unclear what protection arrangements existed in Irag since the
fall of the previous regime.

Sources and methods

6.  In drawing up this report, the Acting United Nations High Commissioner for Human
Rights wrote to the CPA Administrator to obtain information and insights from him or the
situation of human rights in Iraq. The Acting High Commissioner also wrote to some >0
Governments with troops or personnel in Iraq, to the Head of the Iraqi Interim Governing
Council, to the Minister for Foreign Affairs of Iraq and to the Traqi Acting Minister of Human
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Rights, asking them to provide him with such information as they consider would be of iaterest
to the Commission on Human Rights.

7. Information was also requested from the heads of the following United Nations bodies and
programmes and specialized agencies: Economic and Social Commission for Western Asia
(ESCWA), Food and Agriculture Organization of the United Nations (FAO), United Nafions
Human Settlements Programme (UN-Habitat), United Nations Assistance Mission for Iraq
(UNAMI), United Nations Development Programme (UNDP), Office of the United Nations
High Commissioner for Refugees (UNHCR), United Nations Children’s Fund (UNICEF), United
Nations Development Fund for Women (UNIFEM), International Labour Organization (ILO),
United Nations Educational, Scientific and Cultural Organization (UNESCO), World Health
Organization (WHO), World Bank and World Food Programme (WFP). The Acting High
Commissioner also asked for information from intergovernmental organizations such as the
International Organization for Migration and the Organization of the Islamic Conferenc,
regional organizations such as the League of Arab States and some non-governmental
organizations (NGOs) in consultative status with the Economic and Social Council. Infcrmation
available in the media was consulted as appropriate. Submissions and replies were received from
CPA, and the Governments of Australia, the Czech Republic, Latvia, Japan, New Zealaad,
Poland, the United Kingdom and the United States, and from the NGOs Amnesty Interr ational,
Arab Organization for Human Rights, Human Rights Watch, International Youth and S udent
Movement for the United Nations (ISMUN) and Women’s International League for Pcace and
Freedom (WILPF), as well as from a number of United Nations bodies and programme:; and
specialized agencies. The submissions from CPA, the Government of the United States and the
Government of the United Kingdom are reproduced in annexes I-III respectively.

8.  From 24 to 28 May, a team from the Office of the High Commissioner for Human Rights
(OHCHR) travelled to Amman to gather information. It met with over 30 Iragis who represented
NGOs working in the field of human rights or who came in their personal capacity as witnesses
of human rights violations. They came from Baghdad, Basra, Erbil, Karbala, Mosul, Rimadi and
Sulaymaniya to Amman for that purpose, some of them travelling for up to 18 hours. The team
also consulted with representatives of the non-governmental humanitarian organizations Merlin
(Medical Emergency Relief International), OXFAM and Premiére Urgence, as well as with
representatives of FAO, UNICEF and WHO as members of the United Nations Country Team
for Iraq, which is currently operating from Amman.

9. The OHCHR team would like to express its gratitude to the Iragis whom it interviewed
during its mission, who came generally well prepared and also submitted extensive
documentation on the current human rights situation in Iraq, including individual case studies
(see also annex V). Without exception, the interviewees placed high hopes in the Unit«d Nations
to assist in rebuilding Iraq. This report presents in good faith witness accounts heard t'y the
OHCHR team but which, under the circumstances, it was not possible to verify independently.

10. The purpose in presenting this report is to brief the Commission on Human Riglits on the
human rights aspects of a situation of international concern in order to enable the Corr mission
and the wider international community to assess the situation with a view to strengthening
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protection in the future. The report attempts to provide factual information to the extent
possible, as well as the applicable legal framework. Another purpose is to present the situation in
Iraq from a human rights point of view and to promote oversight and accountability in a complex
and difficult situation. To begin with, the report looks briefly at the political context of
contemporary Iraq.

11. In the afternoon of Wednesday, 2 June 2004, a draft of the report was sent by e-muiil to the
Permanent Missions of the United Kingdom of Great Britain and Northern Ireland and the
United States of America to the United Nations Office at Geneva, giving them an opporiunity to
submit any factual corrections or suggestions by 6 p.m. on Thursday, 6 June. At that tine,
written comments were received from the two Governments. Many of those comments ‘were

taken into account in finalizing the report, which contains references in places to points >f view
expressed by them.

I. THE POLITICAL CONTEXT

12. The end of major hostilities in Iraq resulted in a situation in which a coalition healed by
the United States of America and the United Kingdom of Great Britain and Northern Ir¢land
took on the role of occupying Powers — a situation that has been acknowledged by the Security
Council: on 22 May 2003, the Council adopted resolution 1483 (2003) in which the Council
requested the Secretary-General to appoint a special representative, and also mandated the
Secretary-General to assist the people of Iraq in a number of areas, including human rights, in
coordination with “the specific authorities, responsibilities and obligations under applicable
international law of these States as occupying Powers under unified command (the ¢ Au:hority’)”.

13.  Upon the assumption of control of Iraq by the Coalition forces, a Coalition Provisional
Authority was established under an Administrator named by the United States. For most of the
period under review, this function has been carried out by Ambassador Paul Bremer. Fie has
been, de facto, the principal political authority in the country. The Interim Iraqi Governing
Council was nominated by CPA and given the functions of attending to the day-to-day business
of the government ministries and working on the political architecture for the future. At the end
of May 2003, the Secretary-General dispatched to Iraq his Special Representative, Sergjio Vieira
de Mello. In his report to the Security Council of 17 July 2003, the Secretary-General rioted that
the Special Representative had raised concerns about the conditions of detention and the
treatment of detainees with the Administrator, Ambassador Bremer, who had given assurances
that the matter was being addressed through remedial action (S/2003/715, para. 47). The Special
Representative was killed in a terrorist attack on the United Nations headquarters in Baghdad
after barely seven weeks on the ground.

14. In the ensuing months, the overall security situation in Iraq deteriorated significintly.
Owing to the events of 19 August 2003 and the worsening security, the Secretary-Gen :ral
decided to temporarily relocate all international United Nations staff in Baghdad by setting up
the core of UNAMI outside Iraq. This situation notwithstanding, United Nations agercies and
programmes have managed to continue a broad range of essential assistance activities in all parts
of the country.
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15. On the basis of Security Council resolutions 1483 (2003) and 1511 (2003) of 16 O:tober
2003, and at the request of CPA and IGC, as well as many Iraqis outside the process, the Special
Adviser to the Secretary-General, Lakhdar Brahimi, helped facilitate the process of natio nal

dialogue and consensus-building among Iragis with a view to ensuring a peaceful and su:cessful
political transition.

16. This process culminated in the announcement on 1 June 2004 of the composition of the
Interim Iraqi Government and the subsequent dissolution of IGC. Attention is now focused on
the full transfer of the exercise of sovereignty on 30 June and on preparing for elections for a
constituent assembly, scheduled to take place no later than January 2005. The assembly is
expected to draft a new constitution. Preparations have also started for the holding of a 1ational
conference in July 2004 to select an interim national council, which will assist the Gove mment
in its work and ensure that the transitional process is as broad and inclusive as possible. The
Security Council is currently considering a new draft resolution on Iraq.

17. It is envisaged that, at the request of the Interim Iraqi Government, Coalition forc:s will
remain in the country for some time to help the Interim Government maintain law and order and
to safeguard the security and defence of the country. At the time of writing, these issue: are the
subject of consultations in the Security Council.

18. From a human rights point of view, witnesses interviewed by the OHCHR team i1 Amman
brought two issues to the attention of the team. Several Iragis pointed out that the participation of
women should be actively encouraged in all governmental bodies and institutions and that
decisions about the composition of such bodies should be made without discrimination on the
basis of sex, ethnicity or religion.

II. THE MILITARY/SECURITY SITUATION
INCLUDING ACTS OF TERRORISM

19. During the interviews in Amman, it became clear to the OHCHR team that for almost all
the persons interviewed, the security situation was the key concern. The witnesses said that the
main factors contributing to the volatile security situation were the following: the release of
criminals from detention by Saddam Hussein shortly before the war; the distribution ol weapons
during and shortly after the war as a result of which basically every family was now arned; the
dismissal by Coalition forces of the Iragi army after the fall of the previous Government, which
left a vacuum; and the looting, mainly of public buildings, while Coalition forces allegzdly stood
by and watched. In comments received by the Government of the United States, the point is
made that Coalition forces took action to prevent looting when possible but that the security
environment did not allow them to stop all looting.

20. Turning to the present situation, by May 2004, some 210,000 Iraqi security forces were in
training or on duty. The Permanent Representative of the United States of America to “he United
Nations, in his address to the Security Council on 19 May 2004, stated that over 30 co intries
were contributing military and civilian personnel to the Coalition forces. The multinat onal force
is divided into three sectors: Centre-South, South-East, and Northern Iraq, including 13aghdad.
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Forces in all sectors are engaged in stability operations, reconstruction efforts, training Iruqi
security forces, and civil affairs training.

21. The Coalition forces, while endeavouring to maintain law and order, have had to face
protests, resistance and acts of terrorism. Terrorists have attacked foreign embassies, religious
centres, civilian locations, the United Nations, the International Committee of the Red Cross
(ICRC) and Coalition forces, which has resulted in extensive loss of innocent civilian life. There
is evidence of the infiltration into Iraq of elements of foreign fighters as well as of Al-Qaida,
who have, in several instances, engaged in gruesome and barbaric acts such as the beheailing of
an American civilian and making a video tape of the act, which was then provided to melia
organizations. I would like to take this occasion to express my profound abhorrence at these acts
of depravity.

22. Many foreigners, including journalists, have been taken hostage, especially since the
beginning of April 2004. At the same time, the kidnapping for ransom of Iraqi civilians,
including women and children, by Iraqi criminal groups has reached dramatic proportiors. In
some incidents, the victims were killed. Academics seem to be specifically targeted. Several of

the witnesses interviewed in Amman reported that family members or friends had been
kidnapped.

73, The witnesses interviewed in Amman understood the difficulties of responding to terrorist
attacks and preventing crime. However, they voiced their discontent with the inactivity of the
Coalition forces with respect to establishing law and order shortly after the war, which 1=d to a
total collapse of security. They stressed the responsibility of the Coalition forces under
international humanitarian law to ensure security for Iraqi citizens.

24.  Another aspect of the security situation is the hiring by the Coalition forces of private
security organizations that have deployed personnel in significant numbers, estimated to be as
high as 20,000. This raises the questions of what legal regime applies to them and what their
duty of protection is. In comments submitted by United States authorities, the point is 1nade that
United States contract personnel are under the direction of the Coalition and are subject to
criminal jurisdiction in United States federal courts.

25.  In its written submission, CPA states: “The current security situation in Iraq is difficult
and complex. Anti-MNF [Multinational Force] elements are attempting to thwart the efforts of
the MNF to create a safe and secure environment within Iraq. They are attacking MNF directly.
They are using intimidation and direct attacks on Iraq Security Force personnel to disrupt and
prevent the creation of an effective and capable Iraqi security force. They are also attacking the
infrastructure of the country” (see annex I). In its written submission, the Government of the
United Kingdom states: “The UK is bound by the Geneva Conventions. UK operations in Iraq
reflect that” (see annex III). The Government of the United States, for its part, stated in its
submission (annex II) that United States forces captured and held POWs, who have be:n treated
in accordance with the Geneva Convention relative to the Treatment of Prisoners of War (Third
Geneva Convention). Detainees held for security reasons have been and continue to be provided
the protections of the Geneva Convention relative to the Protection of Civilians in Time of War
(Fourth Geneva Convention).
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III. THE PROTECTION OF CIVILIANS

26. This report will not go into the issue of whether, in the prosecution of the war, the
Coalition forces, or the armed forces of Saddam Hussein, took care to avoid civilian casu alties as
required under the provisions of international humanitarian and human rights law. Rather, it is
concerned with the situation in the aftermath of the war and the commencement of control by
Coalition forces.

27. Besides concemns for the overall security situation, Iraqis interviewed in Amman voiced
their distress about the lack of protection of civilians by Coalition forces. They said that ‘he
majority of Iragis had welcomed the fall of the regime of Saddam Hussein and though many did
not like their country to be occupied, they had accepted it, hoping for a better future.

28. However, probably as a reaction to the difficult security situation, Coalition forces reacted
more and more warily towards the Iragi population. Among the examples given were the
following: An Iraqi driver fell asleep while driving and got too close to a Coalition forces jeep;
he was shot and killed. In another incident, a father and son were driving on a highway, saw a
line of Coalition forces cars behind them and pulled over to the side of the road to let them drive
by. The Coalition forces, upon overtaking them, opened fire and the son was shot; he later died
in hospital. Another Iraqi recounted an incident in which Iragi police were in the proces: of
arresting burglars when Coalition forces passed by. The forces mistook them all for burglars and
started shooting, killing four people.

29. Interviewees said that such incidents often occurred in conjunction with attacks a;zainst the
Coalition forces but that too often innocent bystanders were caught up in the fighting. For
example, in one cited incident, an Iraqi threw a grenade at Coalition forces tanks which were
stationed close to a peaceful demonstration. The Coalition soldiers opened fire, shootin;; into the
demonstration and killing a girl, though it was clear that the perpetrator had run off in a different
direction. Many of the interviewees argued that the Coalition forces simply overreact.

30. Other witnesses referred to traffic accidents, which occur on a daily basis, in whizh
Coalition tanks and armoured vehicles bump into cars, drive up on the pavement, turn vwherever
they like and inflict damage on Iraqi cars, in some cases causing personal injuries. The witnesses
said that compensation had been awarded only in a few instances.

3]1. Since 4 April 2004, there have been many clashes between Coalition forces and ::rmed
individuals belonging to the Mahdi Army, followers of Shi’ah cleric Mugtada Al-Sadr, in the
predominantly Shi’ite districts of Baghdad, as well as southern cities including Amara, Kut,
Karbala, Nassirya and Basra. The clashes involving the Mahdi Army were reportedly jrompted
by the closure of the al-Hawza al-Natiqa newspaper on 28 March 2004 by order of Ambassador
Bremer, on the grounds that it was inciting violence. Another reason for the clashes wiis
reportedly the arrest on 3 April 2004 of one of the closest allies of Mugtada Al-Sadr, Mustafa
Ya’qubi, on charges relating to the April 2003 assassination in Najaf of Shi’ah cleric £bd Al-
Mahid Al-Khoei.



E/CN.4/2005/4
page 13

32. At the same time, Coalition forces launched military operations in Ramadi and Falluja
following the killing, burning and mutilation of four contractors for the United States army by
insurgents on 31 March 2004. The situation in those areas remains volatile despite several
ceasefire agreements.

33,  Several representatives of humanitarian NGOs to whom the OHCHR team spoke i
Amman addressed the situation in Falluja, Najaf, Karbala and other cities. They reported that
access to medical facilities was severely restricted for a number of reasons, including:

(a) The occupation of hospitals by Coalition forces, such as the only major health. facility
in Falluja and the hospital with the largest surgical capacity in Najaf;

(b) The military presence just outside hospital compounds. In Falluja, the bridge leading
to the hospital was used as a checkpoint and a tank was stationed in front of the hospital in
Karbala ;

(¢) General insecurity in the streets. Street fighting and snipers often make it too
dangerous for civilians to go to medical facilities;

(d) Persistent accounts of arrests in hospitals. There are apparently accounts of a-med

groups entering hospitals to seek out their opponents, and as a result many Traqis do not feel safe
in medical facilities.

34. Insofar as civilians were concerned, the situation on the ground in the aftermath of the
assumption of control by Coalition forces was undoubtedly quite difficult. However, th: norms
of international humanitarian law governing combatants’ behaviour in action and command
responsibilities cover the civilian population: civilians should be treated humanely at all times.
All humiliating and degrading treatment and any form of indecent assault or other outrage upon
personal dignity are strictly prohibited. The protection of civilians covers all civilians, v/ithout
any adverse distinction based in particular on race, nationality, religion or political opinion.
Violence to life, health, or to physical or mental well-being is prohibited. Women and ¢ hildren
should receive special respect.

35 Under international humanitarian law, distinctions must be made between civiliaa objects
and military targets. Civilians may not be directly targeted. Accordingly, an attack may only be
directed at a specific military objective. If a choice is possible between several military options
for obtaining a similar military objective, the option selected must be the one which wculd cause
the least danger to civilian persons and objects. No attack is permitted if it treats as a si ngle
military objective a number of clearly separate and distinct military objectives in areas
containing a concentration of civilian persons or objects. An attack must be proportionate in
view of its military advantage and its effects on the civilian population (Protocol Addit ional to
the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims ¢ f
International Armed Conflicts (Protocol I), art. 57).2 These precautions are of particular
importance when fighting takes place in urban areas.
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36. It should be noted that reprisals, or breaching the laws of war as a response to a breach by

enemy forces, are strictly prohibited, in particular against civilians, protected objects and the
environment. Collective punishments are prohibited.

37.  As far as possible, parties to a conflict must avoid placing military objectives within or
near densely populated areas and take other necessary precautions to protect the civilian
population under their control against the dangers resulting from military operations. Bel igerent
forces are not allowed to use civilian objects, such as schools or specially protected areas like

hospitals, for military purposes. It is strictly prohibited to use civilians to protect a military
location.

38.  Of relevance to the issue of the responsibility to protect is the question: What instiuctions
were given to the Coalition forces when it came to issues of maintaining law and order ir. a
manner that was respectful of the civilian population and respecting the rights of persons
detained? The Government of the United Kingdom, in its written submission (annex III), states
that its own forces, Iraqgi civilians and law enforcement officials, humanitarian aid workers and
contractors are regularly subject to lethal attacks. However, directives given to British forces
require that all detained persons must be treated humanely and in accordance with the pr inciples
of international humanitarian law. In its submission (annex II), the Government of the United
States states, “reviews of all detention operations in Iraq are being undertaken on multip e levels
to identify any shortcomings and to implement procedures to strengthen our commitmert to
conducting detention operations humanely and in compliance with the law of armed con flict,
including the Geneva Conventions.”

39.  Another question that is relevant to the responsibility to protect is whether any sa ictions
were imposed upon Coalition forces for excesses committed against the civilian population. In
this regard, available information indicates that until recently, very few members of the Coalition
forces were brought to justice for excesses committed by them. The United States autho rities, in
their comments, state that action has been taken when proved excesses have occurred.
Disciplinary actions, including courts-martial, have taken place throughout the conflict.

IV. THE TREATMENT OF PERSONS DURING ARREST,
DETENTION AND RELEASE FROM DETENTION

A. Introduction

40. Iragis interviewed in Amman all spoke about arbitrary arrests and detentions as cngoing
since April 2003. Allegedly, in many cases, Coalition forces break front doors or windows and
throw hand grenades into the room before they enter a property. Searches are not conducted with
care; no search or arrest warrants are shown. There have been cases where soldiers tock money
or jewelry found during a raid and did not return it. In others, the behaviour of Coalition soldiers
is considered humiliating, for example when they send women outside the house in their
nightgowns, or when they show disrespect for the Koran, throwing it on the floor or tearing it
apart. When a man they are searching for cannot be found, his wife or son may be arre sted in his
place. Children are allegedly interrogated during such raids.”
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41. The international community knew that in the aftermath of the victory of the Coalition
forces, many Iragis were taken into detention. For a long while, no one knew how many people
were taken into custody, where they were held, in what conditions they were kept and how they
were being treated. From the point of view of international human rights and humanitari:n law,
there was a major lack of protection and an absence of accountability.

42. The first allegations of ill-treatment of Iraqi detainees by Coalition forces were raised by
international human rights bodies, including Amnesty International, in July 2003.* The
allegations included beatings, electric shocks, sleep deprivation, hooding, and prolonged forced
standing and kneeling. As mentioned above, the Special Representative of the Secretary-General
had raised concerns about the conditions of detention and the treatment of detainees with the
CPA Administrator in a meeting on 15 July 2003.

43. On 28 April 2004, the United States television news channel CBS aired photos showing
male Iragi detainees being humiliated by United States soldiers. The publication of photographs
of Iraqi detainees being physically and mentally abused at the Abu Ghraib prison has cansed
shock and outrage across the world. On 30 April 2004, the magazine The New Yorker published
an article on the classified 50-page investigative report of Major General Antonio Taguta, which
concluded that the institutional failures of the army prison system raised serious problen 1s.” The
United States authorities pointed out that this report was prepared after allegations of
mistreatment were brought to the attention of United States commanders.

44. On 7 May 2004, The Wall Street Journal published extensive excerpts from a corfidential
24-page report that was submitted to the Coalition forces by ICRC in February 2004.° The report
represented a summary of humanitarian concerns that were regularly brought to the attention of
the Coalition forces throughout 2003.

45. The top-level United Kingdom and United States authorities had previously launched
investigations into the allegations of torture and ill-treatment and said that they would te
intensified, and stated that these were acts of a few soldiers who would be identified anl
consequently court-martialled.

B. The Taguba report

46. On 19 January 2004, Lieutenant General Ricardo S. Sanchez, Commander of Combined
Joint Task Force Seven, requested that the Commander of the United States Central Ccmmand

appoint an investigating officer to investigate detention and internment operations conlucted by
the 800 Military Police Brigade from 1 November 2003.

47. Major General Antonio Taguba was appointed. His report, based on the allegations and
his investigation, identified the following practices:

- Punching, slapping and kicking detainees; jumping on their bare feet;

- Videotaping and photographing of naked male and female detainees;
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- Forcibly arranging detainees in various sexually explicit positions for photogr aphing;

- Forcing groups of male detainees to masturbate while being photographed anl
videotaped;

- Arranging naked detainees in a pile and then jumping on them;

- Positioning a naked detainee on a box, with a sandbag on his head, and attaching
wires to his fingers, toes and penis to simulate electric shock torture;

- Writing “I am a Rapest” (sic) on the leg of a detainee alleged to have raped a 15-year-
old fellow detainee, and then photographing him naked;

- Placing a dog leash around a naked detainee’s neck and having a female soldier pose
with him for a picture;

- A male military police guard having sex with a female detainee;’

- Breaking chemical lamps and pouring the phosphoric liquid on detainees;
- Threatening detainees with a charged 9-mm pistol;

- Pouring cold water on naked detainees;

- Beating detainees with a broom handle and a chair;

- Threatening male detainees with rape;

- Allowing a military police guard to stitch the wound of a detainee who was injured
after being slammed against the wall in his cell;

- Sodomizing a detainee with a chemical lamp and perhaps a broomstick;
- Using military working dogs (without muzzles) to frighten detainees and th ‘eatening
to allow the dogs to attack and in at least one case allowing a dog to bite and severely injure a

detainee;

- Forcing detainees to remove their clothing and keeping them naked for sevural days
at a time;

- Forcing naked male detainees to wear women’s underwear;
- Taking pictures of dead Iraqi detainees.

48. In citing these practices, it is noted that they are being examined within the fran ework of
broader investigations currently under way within the United States.



E/CN.4/2005/4
page 17

C. The ICRC report

49. The ICRC report drew the attention of the Coalition forces to serious violations of
international humanitarian law that had been observed and documented during visits to the
detained between March and November 2003. The main violations of international humanitarian
law as described by ICRC in the report included the following:

- Brutality against protected persons upon capture and initial custody, sometim:s
causing death or serious injury;

- Absence of notification of arrest and detention of persons to their families, caasing
distress among persons deprived of their liberty and their families;

- Physical or psychological coercion during interrogation to secure information;
- Prolonged solitary confinement in cells devoid of daylight;

Excessive and disproportionate use of force against persons deprived of their liberty
resulting in death or injury during their period of internment;

- Seizure and confiscation of private belongings of persons deprived of their liberty;
- Exposure of persons deprived of their liberty to dangerous tasks;

- Holding persons deprived of their liberty in dangerous places where they are not
protected from shelling.

D. The legal framework
1. International humanitarian rights law

50. The situation in Iraq involves a military occupation to which international human tarian
law as well as the Hague Regulations of 1907 are applicable. Both the Third and the Fourth
Geneva Conventions are also applicable to the conflict. The United States ratified the Gzneva
Conventions on 2 August 1955. The vast majority of POWs and civilian internees captu red
during major military operations have since been released. In case of doubt about the status of an
individual, a detainee’s case has to be considered by a competent tribunal, as required by article
5 of the Third Geneva Convention.® Those individuals who commit criminal offences i1t Iraq,
including those suspected of anti-Coalition activities, are normally detained as “criminal
detainees”. Those held by the Coalition forces fall within a process that requires a probiible-
cause determination by a military attorney within 21 days of every detention. The Coalition
forces provide a second procedure that requires that the criminal detainee be brought be fore a
judge as soon as possible and in no instance later than 90 days from the date of detenticn.” A
criminal detainee has to be distinguished from a civilian internee who has not been found guilty
of any infringement of the penal provisions enacted by the Coalition forces, but has be¢n
detained for “imperative reasons of security”.!” There has to be an individualized decis on
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linking the detainee to a threat to security. According to the Commentary to the Fourth Geneva
Convention, “there can be no question of taking collective measures: each case must be cecided
separately”.11 As a procedural safeguard in order to ensure that principles of humanity ars
respected, a security detainee should have the ri%ht of appeal and any decision upholding

detention should be reviewed every six months.

51. The use of torture and other forms of physical and psychological coercion against any
detainee to extract confessions or intelligence-related information is a violation of international
humanitarian law'® and is prohibited. Evidence that has been obtained through coercion cannot
be used by the Coalition forces."*

52.  Wilful killing, torture or inhuman treatment, if committed against detainees protected by
international humanitarian law, constitutes a grave breach under the Geneva Conventions'® and
therefore of international humanitarian law and is prohibited at any time, irrespective of the
status of the person detained. Such acts might be designated war crimes by a competent
tribunal.'® The requirement that protected persons must at all times be treated humanely is a
basic pillar of the Geneva Conventions.!” The detaining authorities are bound to put in rlace all
measures to pre-empt the use of torture as well as any inhuman and degrading treatmeni. All
States parties are obliged to exercise jurisdiction to investigate, prosecute and punish
perpetrators.

2. International human rights law

53.  The prohibition of torture laid down in international humanitarian law with regari to
situations of armed conflict is reinforced by the body of international treaty law on human rights.
These laws ban torture both in time of peace and during armed conflict.

54.  Any practice of torture or other cruel, inhuman or degrading treatment or punishrnent
violates international human rights standards to which both the United States and the United
Kingdom are parties, including the International Covenant on Civil and Political Righ!s
(ICCPR)18 and the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.® There is an absolute prohibition of torture that is applicable in
times of conflict as well as in times of peace. The Convention defines torture as any act that is
intentional, that causes severe pain or suffering, that is used to obtain information or ccnfession,
to punish, intimidate or coerce, and that has been authorized by someone in an official position.
In addition to article 7 of ICCPR, which prohibits torture and cruel, inhuman or degrading
treatment or punishment, article 10 specifically provides that all persons deprived of their liberty
shall be treated with humanity and with respect for the inherent dignity of the human person.

E. Witness testimony”’

55. The OHCHR team met in Amman with Saddam Salah Abood Al-Rawi, a 29-yeir-old
former political prisoner under the regime of Saddam Hussein and later detained in Atu Ghraib
prison by the Coalition forces from 1 December 2003 to 28 March 2004. He reported that he was
arrested without being given any explanation of the charges against him. His release order is
reproduced in annex IV. It states, “Whatever crime they have committed has been rev: ewed and
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any time required has been served. This individual, barring commission of another crime. has no
further need for detention. ... There is currently no reason for the continued detention of the
individual, and further investigation into the case by way of a formal tribunal is not required.”
Even at the time of his release, he still did not know whether there had been any charges srought
against him.

56. Mr. Al-Rawi described the floor plan and the arrangement of the cells in the prison section
(section I A) where he was detained. Many of the cells, including his (No. 42), were solitary
confinement cells, but 10 of them, he stated, were set aside for detainees who were, he alleged,
tortured. A few days after his arrest, Mr. Al-Rawi was moved from cell No. 42 to one of the
alleged torture cells. For the following 18 days he was allegedly subjected to torture which at
times lasted for up to 23 hours. After each torture session, loud music was played to prevent him
from sleeping.

57. Mr. Al-Rawi gave a detailed account of the torture methods he was allegedly subjected to.
These included pulling of teeth from his mouth (two of his teeth were missing), kicking,
beatings, guards standing on his hands and infliction of mental cruelty, such as telling him he
would first be raped by guards and then sent to Guantanamo Bay if he did not “confess”.
Following the 18 days of alleged torture, Mr. Al-Rawi was moved back to cell No. 42 where he
was kept for approximately three months in solitary confinement until his release. At the time of
a Red Cross visit to the Abu Ghraib prison in January 2004, he was warned that if he sai
anything to the Red Cross visitor which the prison guards did not like, he would not live to regret
it. He stated that when he was interviewed by the Red Cross visitor, he did not dare to say
anything about the treatment he had suffered and replied to most of the questions with “] don’t
know”. Following the visit, he stated that torture at Abu Ghraib abated.

58. Mr. Al-Rawi said that the ill-treatment he suffered as a political prisoner under Saidam
Hussein was bad, but that during his days in Abu Ghraib as a detainee of the Coalition forces he
suffered humiliation and mental cruelty in addition to physical torture.

59. In their comments, the United States authorities stated that they were particularly
concerned about these allegations which they considered extreme and inconsistent with other
reports. They will be investigating and reporting on the allegations. However, the allegations
were brought to their attention only 24 hours before the present report was to be finalized.

60. The OHCHR team also heard allegations regarding humiliation by Coalition forci:s when
releasing prisoners. Among the examples given were that prisoners were released in the middle
of the night, handcuffed, with Mickey Mouse drawn on their shirt, and that the personal items
that were in their possession during arrest, including identification documents, were not returned
to them.

F. Responsibility to protect

61. There are many unanswered questions regarding the treatment of detainees that a-e directly
relevant to the issue of the responsibility to protect: What control systems were in plact: to
safeguard against such excesses? Were acts of depravity against prisoners committed ty guards
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acting on their own or were they part of a systematic process of information-gathering? !tis
clear that numerous questions of control and protection remain unanswered.

62. ICRC submits confidential reports to the detaining authorities and makes represeniations
to them in respect of areas of concern that it might have. Because of the well-established and
accepted policy of confidentiality of ICRC, the international community was not aware ¢f how
many people were detained, for what reasons, where, and in what conditions. In a world in
which there must be a duty of accountability to the international community in respect o: the
custody and treatment of large numbers of people, the duty of care and the responsibility to
protect were clearly not fulfilled.

63. When, at the end of April and in the beginning of May 2004, it was disclosed in tt e media
that some detainees had been subjected to degrading and inhuman treatment and torture, the
international community discovered that Coalition forces were holding some 10,000 or 1nore
prisoners. There has been a great international outcry over the ill-treatment and torture of
detainees, particularly in the Abu Ghraib prison.

64. On 30 April 2004, the Secretary-General issued the following statement:

“The Secretary-General was deeply disturbed by the pictures of Iraqi prisoners being
mistreated and humiliated by their guards in the Abu Ghraib prison. He hopes thit this
was an isolated incident and welcomes what appears to be a clear determination cn the part
of the US military to bring those responsible to justice, and to prevent such abuses in the
future. In all circumstances, and in all places, the Secretary-General is strongly opposed to
the mistreatment of detainees. He reiterates that all detainees should be fully prof ected in
accordance with the provisions of international human rights law.”

65. Whatever the failures of control and protection that occurred in respect of detainces, it is
important to recognize that once the scandal of the treatment of detainees became publiz,
Coalition leaders at the highest levels denounced the abuses and ordered investigations and
prosecutions of those responsible. On 10 May 2004, for example, President Bush said ~hat there
would be “a full accounting for the cruel and disgraceful abuse of Iragi detainees”. He
considered the alleged conduct by military personnel and civilian contractors in Iraq “an insult to
the Iragi people and an affront to the most basic standards of morality and decency”. President
Bush noted that some military personnel had already been charged and said that “those involved
will answer for their conduct in an orderly and transparent process”. He declared that the United
States would honour the rule of law and that Iragi prison operations would be reviewed “to make
certain that such offenses are not repeated”.22

66. On 14 May 2004, the Commander of the United States forces in Iraq, Lieutenani General
Ricardo S. Sanchez, reportedly barred virtually all coercive interrogation practices suc1 as
forcing prisoners to crouch for long periods or depriving them of sleep. According to senior
Central Command official who briefed reporters that day, the Commander would still ;onsider
requests to hold prisoners in isolation for more than 30 days and had reportedly approved 25
such requests since October 2003 2
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67. Prime Minister Blair, for his part, has made comments similar to those of Presiden: Bush:
«I et me make it clear that the abuse of prisoners, the torture of prisoners, degrading treatment of
people in the custody of Coalition forces, those things are completely and totally unaccej itable,
they are inexcusable and there can be no possible justification for them. And we must do
everything that we can do, and need to do, in order to root out such practices and bring to justice
those people who are responsible for them.”

68. To be fair, it bears mentioning that the issue of the treatment of prisoners has also been the
subject of false propaganda campaigns. A notable case in point was the apparent use of fake
photographs of Iraqi prisoners allegedly being abused by British soldiers. On Friday, 14 May
2004, The Daily Mirror acknowledged that it had published photographs in respect of w nich
there was “sufficient evidence to suggest that these pictures are fakes and [that] The Daily
Mirror has been the subject of a calculated and malicious hoax”.

69. It is important, as a matter of justice, of accountability and respect for internation: | human
rights and humanitarian law, that there be full accountability in respect of the excesses taat have
undoubtedly taken place in some Iraqi detention facilities. The leadership of the major Coalition
countries may also wish to consider designating a high-level international ombudsman to
monitor the Coalition forces in this respect while they remain in Iraq. It should be mentioned that
an office staffed by personnel from the Iraqi Ministry of Human Rights has recently been
established within the Abu Ghraib prison.

V. DISPLACEMENT

70.  Prior to the conflict, approximately 400,000 refugees and asylum-seekers as well as some
450,000 Iragis “of concern”, who are persons in a refugee-like situation, were outside I-aq. Itis
further estimated that the Government of Saddam Hussein was responsible for the inte: nal
displacement of 600,000 to 700,000 Kurds in the north of the country; over 100,000 Kuirds,
Turkmen and Assyrians from the Kirkuk area; tens of thousands of Arab Sh’ites in the sentral
and southern parts of the country; and 100,000-200,000 Marsh Arabs from their habital along the
lower Tigris and Euphrates rivers. The written CPA submission (annex I) provides extensive
information on the issue of displacement.

71. Following the fall of Saddam Hussein, both refugees and internally displaced pesons have
started to return. Although the majority of those displaced by the previous Governmen'. have
integrated into their host communities or no longer wish to return, it is expected that large
numbers may still wish to do so. Reliable statistics relating to returns are not available. However,
by April 2004, an estimated 80,000-120,000 persons had returned from, inter alia, the [slamic
Republic of Iran, Lebanon and Saudi Arabia. Most of the returns have been unassisted and
spontaneous. It is assumed that many of those who have returned did so to a situation of
displacement.

72, In the north, Kurds have also begun to return to their homes. The beginning of taese return
movements has caused a new wave of displacement. As several thousand Kurds have begun to
reclaim their homes in the north of Irag, about 100,000 Arabs who were installed ther: by the
previous regime have fled in the months following the end of the war.
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73.  Clashes in Falluja have created additional internal displacement in that area, but recent
reports indicate that these displaced persons have started to return. In Baghdad, a number of
persons, including foreign refugees in Iraq, have been evicted from their homes as the reat
controls imposed by the previous Government have been lifted. As a result, many have taken
refuge in unoccupied public buildings.

74. The prevailing insecurity in many parts of the country exacerbates the already vul erable
human rights situation of most displaced persons. Following the bombing of the United Nations
headquarters in Baghdad on 19 August 2003, most humanitarian agencies have withdrav/m, and
now only limited assistance reaches the internally displaced and there is no consistent monitoring
of and reporting on the human rights situation of displaced persons.

75. Iraqis who return from western countries may well be exposed to the dangers mer tioned
above in relation to kidnapping because they are perceived as being financially privileged. In
addition, since they did not suffer the same ordeals as the Iragis who stayed, they are al:o viewed
with suspicion. Furthermore, those who return to areas where their ethnic or religious gioup does
not constitute a majority may find themselves in a particularly vulnerable situation and xposed
to new forms and agents of persecution. Alternatively, they may find themselves displaced upon
return, which will further complicate the displacement situation within Iraq, in addition to
creating undue suffering for returning Iraqis and their families. In view of the foregoing, and of
Traq’s limited absorption capacity, UNHCR, in March 2004, requested that States continue to
grant some form of temporary protection to all Iraqgi asylum-seekers, including those whose
asylum claims have been rejected, and that they impose a ban on forced returns to all pirts of
Iraq until further notice.

76. The provision of security, the restoration of the rule of law throughout Iraq and the
establishment of an efficient system to resolve property disputes are the key challenges.
International support of the national authorities in addressing these issues will be essenial. The
international human rights treaties to which Iraq is a party provide the basic legal frame:work for
addressing the protection needs of returning refugees and internally displaced persons ulike. In
addition, the Guiding Principles on Internal Displacement (E/CN.4/1998/53/Add.2) prcvide a
specific framework for addressing the protection needs of the internally displaced. In principle, it
should be acknowledged that persons who were displaced have the right to return to th:ir home
areas, to integrate locally or to resettle in existing or new areas in Iraq. The relevant auhorities
(at both the national and regional levels) have the responsibility to create conditions, a: well as
provide the means, to allow displaced persons to exercise their preferences voluntarily. in safety
and dignity.

V1. THE SITUATION OF WOMEN
A. Introduction

77. Iraq is a party to the international human rights instruments protecting the rights of women
and girls, including the Convention on the Elimination of All Forms of Discriminatior. against
Women.2* The Committee on the Elimination of Discrimination against Women (CEDAW)
examined the combined second and third periodic reports of Iraq on 14 June 2000. In ts
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concluding observations (A/55/38, paras. 166-210), the Committee noted “the failure of “he State
party to revoke legislative provisions that discriminate against women” and called for a review of
such discriminatory legislation and for the adoption of measures, including temporary sp ecial
measures, aimed at creating a non-discriminatory legislative and de facto environment for
women.

78.  The Special Rapporteur on violence against women, in her report to the Commission in
2003 (E/CN.4/2003/75/Add.1), echoed the concerns of CEDAW about the failure to revvoke
legislative provisions that discriminate against women and to address discriminatory views and
attitudes that impede women's enjoyment of their rights.

79.  Since the assumption of control by the Coalition, steps have been taken to lay the
foundations for improving the status of women in Iraq. According to the CPA submissicn (annex
I), newly formed Iraqi women’s groups have taken an active role in advocating fair
representation in the government bodies and calling attention to the rights of women in all
spheres of Iraq’s democratic development. Over the last year, Iraqi women have organized
conferences in Baghdad and in the regions to discuss women’s political participation and human
rights issues. Eighteen women’s centres have been established throughout the country.

B. Impact of the deterioration of the security situation on women

80. The OHCHR team addressed the situation of women with interviewees in Amman. Both
women and men have suffered from the impact of the conflict on civilians, injuries and death as
a result of the fighting, the deterioration in standards of living resulting from exposure t> the
conflict, damaged infrastructure and the collapse of public security. However, women flt
specifically vulnerable during the past year owing to the deteriorating security situation,
including the kidnapping of civilians, which has led to increased restrictions on their freedom of
movement and their access to education, health services and employment opportunities.

C. Participation in political and public life

81. The Iraqi women interviewed in Amman complained about the lack of adequate
representation of women in political and public life during the past year. After the occupation,
CPA appointed three women to the 25-member Interim Governing Council (none of the: three
served on the Presidential Council, and were thus not able to serve as President). Out 0725
ministries established, the Governing Council selected one woman to serve as minister. The five
posts of deputy minister promised to women were not filled. No women were chosen for the
committee established to plan for the selection of delegates to the constitutional conver tion, nor
to the committee that drafted the Transitional Administrative Law (TAL). CPA did not appoint
one woman to the 18 posts of provincial governor, and few women to provincial councils.
However, more recently, six of the ministerial portfolios in the Interim Iraqi Government have
been assumed by women.

82. Some religious leaders and groups have objected to women’s participation and there have
been increased harassment and intimidation of women and their organizations. CPA efforts to
nominate a woman judge in Najaf met with opposition from religious leaders, as well s from the
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local council, lawyers and other local groups. The OHCHR team was told that women in Basra
have complained about being harassed by groups of men into wearing headscarves or no: using
make-up and being under pressure, sometimes from religious group militias, to follow strict
Islamic codes. Journalists, activists and organizations campaigning for women’s rights have
been targeted. Threats range from harassment to death threats received by prominent women and
by organizations campaigning for women’s rights and advocating against conservative
interpretations of Islamic law. Similar incidents were reported from Al Mustansiriya University
in Baghdad, where, apparently, different staircases for women and men have been introduced
and women are also harassed regarding their dress.

83. Much public attention was devoted to Governing Council decision No. 137, adopted on 29
December 2003 to replace the 1959 Personal Status Law with Shariah, with little discustion and
no public consultation. The decision led to different interpretations by rival Islamic groups. The
CPA Administrator did not endorse the decision, and members of the Governing Council
declared that it was “on hold” and that the 1959 law could not be annulled except by another law.
Iragi women’s organizations had mobilized extensively to block the adoption of the dec:sion.

84. CPA has sponsored programmes to assist women to set up small businesses, organize
discussions of women’s issues and support shelters for victims of violence. Reportedly, US$ 27
million had been allocated to women’s programmes.

D. Abuses allegedly committed by Coalition forces personnel

85. There have been repeated complaints about the lack of respect by the Coalition fcrces for
local customs and traditions that protect women’s privacy. In addition, recent allegations of
torture and mistreatment of prisoners by members of the Coalition forces in Iraq have included
allegations that women have been exposed to degrading treatment and to rape, sexual abuse and
violence. The impact of such degrading treatment and abuse of women can have added serious
consequences in a society where having suffered sexual abuse (including being humiliated
through nudity, etc.) and violence can be a reason for women to be rejected by their own families
or communities and, in more serious cases, lead to so-called honour crimes. In Amman. some of
the representatives of women’s organizations told the team that there have been report: of
women being killed or threatened with death by their families or friends because they vrork or
worked as translators, or in other functions, for the Coalition forces. At present, there is
apparently only one shelter for women operating, located in Sulaymaniya.25

E. Gender discrimination and access to justice

86. The Transitional Administrative Law (TAL), adopted by the Governing Council on 8
March 2004, prohibits sex discrimination but does not offer adequate protection against
discrimination in marriage (no equal rights to marry, within the marriage, or to divorce),
inheritance and ability to pass citizenship on to their children.

87. According to information received, rape, sexual violence and abduction are felonies under
Iragi law, punishable by lengthy prison sentences. Yet, victims of abduction and sexual violence
still face important legal and social barriers to obtaining justice. Some of these barrier: are the
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provisions in the Penal Code that allow a man to escape punishment for abduction if he inarries
the victim. The Penal Code also allows perpetrators of rape, sodomy, sexual violence, o+
attempted sexual violence to receive reduced sentences if they marry their victims. Other
provisions allow for significantly reduced sentences for so-called honour killings. Acco:ding to
information received in July 2003, these provisions were unaffected by the CPA order 01"9 June
2003 that suspended certain provisions of the Penal Code.

VII. THE SITUATION OF CHILDREN

88. Iraq acceded to the Convention on the Rights of the Child on 15 July 1994 with a
reservation to article 14, paragraph 1 (freedom of thought, conscience and religion). The
Committee on the Rights of the Child considered the initial report of Iraq (CRC/C/41/Adld.3) in
September 1998 (its second report has been overdue since 14 July 2001). Its main issues of
concern and recommendations (CRC/C/15/Add.94) included:

(@) The deteriorating health situation of children; absence of data on adolescent iealth,
including on teenage pregnancy, abortion, suicide, violence and substance abuse; the availability
of facilities and services for persons with disabilities;

(b) Economic exploitation of children, which had increased dramatically in previous
years, and an increasing number of children, especially girls, leaving school, sometimes at an
early age, to work to support themselves and their families.

89. According to UNICEF and international NGOs, since August 2003, owing to the security
situation on the ground, it has been impossible to sustain appropriate monitoring of the rights of
the child in the country.

90. Child malnutrition drastically increased in the early 1990s, owing mainly to the irnposition
of economic sanctions. According to UNICEF, it reached its peak in 1996, when chronic
malnutrition affected almost one third of children (32 per cent), and up to 23.4 per cent of
children were underweight. Over the following years, UNICEF and other international agencies
succeeded in achieving decreases in the number of children suffering from chronic mal nutrition
(30 per cent less in 2002) and underweight (50 per cent less in 2002). These figures are.
however, still higher than they were in 1991.

91. UNICEEF reported that, owing to the violence that affects many parts of the country, school
attendance has dropped, sometimes to less than 50 per cent. Access to quality health ca‘e and
services has also increasingly become a challenge to many children and their parents.

92. The OHCHR team in Amman learned about cases of abduction of children for ransom by
Iraqi criminal gangs. Owing to the prevailing volatile security situation, the right to life, survival
and development of children is seriously threatened. Persons below the age of 18 are indirectly
and directly affected by acts of violence perpetrated by all parties in conflict; they are also
vulnerable to becoming involved in conflict: there have been worrying reports from Fa luja of
children being armed and participating in the conflict.
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93.  On 11 May 2004, UNICEF issued a statement noting that it was “profoundly disturbed by
alarming news reports alleging that children may have been among those abused in detention
centres and prisons in Iraq. Although the news reports [had] not been independently
substantiated, they were alarming nonetheless”. The rights of juvenile detainees to be detained
only as a measure of last resort and for the shortest appropriate time, and their separatior. from
adult detainees, need to be strictly guaranteed.

94. Vulnerable groups of children, including children living in poverty, children livinj; in
institutions, street children, working children, children belonging to minority groups and children
with disabilities, are particularly at risk of neglect, abuse and exploitation. Access to quelity
education and health services is increasingly tenuous owing to the poor functioning of p iblic
services and the security situation. There has apparently been a dramatic increase in the number
of street children, as parents can no longer support their children.

95.  The rights of girls, including access to health and education services and to be protected
from any form of discrimination and violence, including sexual abuse, exploitation and honour
killings, need to be ensured.

96. Another issue that was brought to the attention of OHCHR in Amman was that, following
the dismissal of staff of the Ministry of Education and of the Ministry of Labour and Sccial
Affairs, as well as of teachers, during the process of de-Baathification, those ministries iind
educational institutions were, for a period of time, not able to respond adequately to the needs of
children. Competence for juvenile justice was transferred from the Ministry of Labour and Social
Affairs to the Ministry of Justice. While such restructuring processes in and of themselves may
not be bad, they contributed to insecurity. It is imperative that a governmental institutional
framework be put in place to respond to the rights of children.

VIII. CIVIL AND POLITICAL RIGHTS

97. The OHCHR team received reports in relation to the freedom of religion and belizf. A
number of reports have also been published in the areas of freedom of expression and
administration of justice. This section focuses on these three subjects. In addition, it adcresses
issues of accountability for, and abuses of, applicable international norms of human rights and
humanitarian law committed by Coalition forces personnel.

A. Freedom of opinion and expression

98. Many of the people interviewed by the OHCHR team in Amman stressed that on: of the
great gains for freedom in Iraq since the fall of Saddam Hussein has been the flourishing of
freedom of opinion and expression. Iraqi newspapers and journals have sprung up across the
country and Iraqis are able to express their views freely, to take part in demonstrations and
protests against Coalition forces and to engage in political activities for which they would have
been brutally murdered in the past. It is important to recognize these gains for human rights in
Iraq at present.
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99. However, it should be pointed out that the former legal regime applicable to the exercise of
freedom of opinion and expression is for the most part still in force, despite article 13 of TAL,
which provides that “the right to freedom of expression shall be protected”.

100. In particular, the criminal provisions regulating insult and defamation (Penal Code, arts.
202, 227, 229, 372(1) and (5), 433, 434 and 435 of the), the publication of false news (arts. 179,
180, 210 and 211) and public order and national security (arts. 201, 208, 214 and 215) remain in
force; they should be reviewed urgently and amended in accordance with international human
rights norms and standards.

101. Similarly, the Law on Publications — which provides, inter alia, that all owners of
“political periodicals” should possess a Government-approved “merit certificate” issued by the
Journalists” union and that all publications shall be licensed by the Ministry of Informaticn -
should be repealed urgently or be comprehensively reviewed.

102. The 1980 Law on Censorship of Classified Material and Cinema Films also seems still to
be in force. It designates the Ministry of Information as the agency responsible for censcring all
films produced in and imported into Iraq.

103. Many provisions of the Penal Code - articles 178, paragraph 2, 182, 228, 327 and «37 -
unduly restrict freedom of information, including the right to access information held by public
authorities.

104. In the context of the recent development of vibrant media in the country, instances of
temporary suspension of or restrictions on the media for incitement of violence and the c. osure
of a publication for incitement of killings have been reported.

105. In parallel, the security situation of journalists — Iraqis and foreign alike - is very di fficult.
Many cases of killing and abduction have been reported since the end of the war. It should be
noted that many Iraqi journalists working for Western media are being targeted by insurgent
groups. It is also reported that there are no proper investigations into attacks on and threas
against journalists, and it is feared that this will lead to self-censorship, in particular by Iragi and
other Arab journalists, to preserve their security.

B. Freedom of religion or belief

106. The right to freedom of religion or belief is governed mainly by article 18 of the
International Covenant on Civil and Political Rights, article 18 of the Universal Declarati»n of
Human Rights and the 1981 Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief. The International Covenant on Civil and Po litical
Rights has been ratified by both Iraq and most of the States participating in the Coalition.

107. Between 93 and 97 per cent of the total population of Iraq is Muslim. The remaining
portion of the population is composed of Christians (Assyrians, Chaldeans, Roman Catholics and
Armenians),Y azidis, Mandeans, Baha’is and Jews.
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108. Some of the witnesses in Amman told the OHCHR team that Coalition forces at times
were offensive to Iraqi religious and cultural traditions. As mentioned above, incidents vere
reported of disrespect of women and the Koran. In addition, prisoners were allegedly for:ed to
eat pork and drink alcohol. The Secretary-General of the Organization of the Islamic
Conference, Dr. Abdelouahed Belkeziz, in a press release dated 16 May 2004, expressed his
concern over the critical situation in Najaf, Karbala and other Iraqi cities that threatened the
safety of holy shrines. He stressed the necessity of respecting the inviolability of holy plices,
including mausoleums, mosques and cemeteries. In their comments, the United States
authorities stated that holy sites are being misused by forces attacking the Coalition.

109. Since the intervention by Coalition forces, prominent Shi’ah Muslim leaders have publicly
called for the creation of an Islamic State governed according to Islamic law (Shariah). In this
context, in particular in southern Iraq where the country’s Shi’ah Muslim majority are
concentrated, attempts have been made to apply Shariah.

C. Administration of justice

110. Over a period of 30 years, all aspects of the justice sector - the administration of justice,
law enforcement, corrections, judicial training and legal education - have degraded subs' antially.
Corruption, torture and other abuses were endemic throughout the system.

111. The national legal framework became outdated and inadequate. Not modernized since the
1960s, the applicable law and the legal process were also superseded by arbitrary decrees issued
by the Revolutionary Command Council, some of which remain part of the applicable law.

112. Iraqi laws, most of which remain applicable, do not meet international human rights
standards in the area of criminal procedures. The Criminal Procedure Code (CPC) is
insufficiently clear on powers of arrest, detention and judicial review of detention. Ther: is no
right to challenge the lawfulness of detention. CPC is equally non-specific on other due process
rights such as the right to counsel and the right to be protected against self-incriminatior.. The
public prosecutor is effectively marginalized in criminal investigations, prosecutions ani
appeals. Since the end of the war, CPA has instituted certain amendments to the Code, i acluding
voiding a provision that permitted the introduction of evidence obtained through means of torture
and establishing a right to counsel at the first hearing, the right to be protected against si1f-
incrimination, the right of defendants to be informed of their rights and the suspension cf capital
punishment. CPA restarted the Official Gazette, the official publication of all Iraqi laws since the
1920s.

113. As regards powers of detention by Coalition forces, CPA memorandum No. 3 states that a
criminal detainee shall be brought before a judicial officer no later than 90 days after induction
into a Coalition force detention centre and provides for access to a lawyer within 72 hours after
induction into a Coalition detention centre. However, reports indicate that in most cases, access
to lawyers for persons detained in Coalition forces detention centres is denied for long j reriods
after arrest, as induction generally takes place weeks, sometimes months, after the actu:l arrest.
Lawyers interviewed in Amman stated that they had repeatedly been denied access to dztainees,
both in the Abu Ghraib prison and in Mosul. Interviewees in Amman also reported that visits,
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including visits by family members, are most of the time denied by Coalition forces. Rey orts also
indicate that detainees in Baghdad police stations have been denied access to a lawyer by the
United States Military Police. These acts are contrary to principles 17 and 18 of the 198¢ United
Nations Body of Principles for the Protection of All Persons under any Form of Detenticn or
Imprisonment, as well as principle 6 of the United Nations Basic Principles on the Role of
Lawyers, which should apply to all civilians, including civilian criminal suspects.

114. In this respect, it is reported that in detention facilities managed by Iraqi police, a:cess to
a lawyer and appearance before a judge occur within 24 hours of arrest, in accordance with the
provisions of the Penal Code.

115. As regards the relationship between Coalition forces and Iraqi judicial authorities with
respect to the “management” of civilian detainees, there are documented reports of cases where
orders issued by Iraqi examining magistrates for the release of a detainee on bail or to hive
him/her brought before a court have been ignored by Coalition forces, thereby undermir ing the
rule of law.

116. Other reports mention cases where Coalition forces having detained family memt ers of
alleged “insurgents” in order to compel their cooperation and exert pressure on the “insurgents”,
and of Coalition forces allegedly having destroyed the houses of families of “insurgent: ” and the
crops and houses in a given area in retaliation for attacks by “insurgents” against Coalit on forces
in that area. It should be emphasized in this respect that under international humanitarian law,
occupation forces are prohibited from carrying out reprisals and collective penalties against
civilians and from taking hostages, acts which are considered war crimes.

D. Accountability for human rights abuses
committed by Coalition forces personnel

117. CPA Order No. 17 provides that Coalition forces are subject to the jurisdiction of their
sending States; they are not subject to Iraqi jurisdiction. Sections 2 (3) and 6(2) of men orandum
No. 3 state respectively that Coalition personnel are “immune from local criminal, civil and
administrative jurisdiction and from any form of arrest or detention other than by persons acting
on behalf of their parent states”; that “no Iragi court, including the Central Criminal Court of Iraq
... shall have jurisdiction over any personnel of a Coalition member state in any matter, whether
civil or criminal”; and that “where any criminal detainee held by Coalition Forces is
subsequently transferred to an Iraqi Court, a failure to comply with [the] procedures [relating to
the treatment of detainees] shall not constitute grounds for any legal remedy ....” In efiect, there
is immunity for Coalition forces personnel for any wrongful acts, including human rights
abuses, committed in Iraq as far as Iraqi jurisdiction is concerned.

IX. TRANSITIONAL JUSTICE

118. For the past 30 years, Iraqgi society has been brutalized by authoritarian rule, political
violence and gross human rights violations and has suffered from a degraded justice system. The
present report recognizes that, in the past 12 months, CPA has undertaken a number of’
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substantive initiatives in the area of transitional justice. As the Interim Iraqi Governmeni
develops its transitional justice policy, it may wish to reconsider some of these initiative: in
order to ensure that they comply with Iraq’s obligations under international law.

A. Institutional initiatives
1. Policy

119. The development of the CPA policy on how to address the crimes of the previous 'egime
was assigned to the Office of Human Rights and Transitional Justice, created in June 2003. The
Office was tasked with addressing human rights concerns and the transitional justice policy
process in Iraq through the development of mechanisms to address the issues of justice, truth and
reconciliation. It advised on the creation of the Iraqi Special Tribunal, established a human rights
archive which received documentation on past atrocities, developed a policy on mass graves and
missing persons, facilitated the work and development of NGOs in Iraq and created a national
civic education programme to raise awareness on international human rights.

2. Reparations

120. In May 2004, the creation of the Special Task Force on Compensation for the Vict ms of
the Previous Regime and the contribution by CPA of US$ 25 million for initial compensiition
payments were announced. Headed by the current President of the Iraqi Bar Association, the
Task Force has been asked to define the types of injustice that merit compensation, the eligibility
requirements, the levels of compensation and the mechanisms for the delivery of such
compensation. The report of the Task Force is to be provided to the Interim Iragi Government by
1 August 2004. The development of a reparations programme by the Interim Iraqi Gover iment
will be of the utmost importance.

3. Vetting

121. CPA suspended the Iragi Organization of the Judiciary Act of 1979 and establishec| an
entity called the Judicial Review Committee (JRC). Located within the Ministry of Justice, JRC
was established to vet judges and prosecutors for Ba’athist party links, criminal activity and
complicity in human rights abuses. The Committee was designed to establish a measure of public
trust in the legal system by assessing and removing those judicial officials found to be
unqualified and corrupt. CPA has reported that some 180 judges have been removed and
replaced. CPA has also established the Council of Judges with authority to appoint, discipline
and remove judges and prosecutors.

122. The Iraqi De-Ba’athification Council was established to vet all employees of the
Government of Iraq for Ba’ath party involvement. The intent was to eliminate the threat posed
by the continuation of Ba’ath party networks and personnel in the administration of Iraq iind the
intimidation of the public by Ba’ath party officials. Given the political realities of living under
the previous regime, most professionals had little choice but to join the ranks of the Ba’aih party.
The policy of wholesale removal of legal and law enforcement officials risked removing “he
institutional memory of the justice sector. CPA has apparently reconsidered this approact.
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B. The courts
1. The Central Criminal Court

123. One of the first tasks of JRC was to review judicial personnel for the newly created Central
Criminal Court. Established in June 2003 and operational since August 2003, the Court was
established in Baghdad “as a model of procedural fairness and judicial integrity”, to try
designated serious offences committed since 19 March 2003. Persons having any “involvement
in Ba’ath party activity” were excluded from being appointed to the Court. Though the f rst cases
began in August 2003, because of the absence of the United Nations in Baghdad OHCHR has
been unable to follow the operation of the Court. CPA does not release publicly either the cases
and how they have been dealt with, or public reports about the success of the initiative tc
establish the Court.

2. The Iraqi Special Tribunal

124. On 10 December 2003, the Interim Governing Council established the Iraqi Speci:il
Tribunal to try senior members of the former regime for war crimes, crimes against humanity,
genocide and designated offences under Iraqi law (TAL reaffirmed the Tribunal’s Statutz).
There are some questions about the consistency of some of the Statute’s provisions with
international standards and the capacity of the Iraqi judiciary to undertake these comple:: tasks.
The Statute does not seem to take account of the significant developments in internationil
criminal law so as to ensure a legitimate process. It makes reference to the adoption of rules of
evidence and procedure, though to date, these essential rules have not been completed. This is
critical, since provisions of Iraqi criminal law appear to violate Iraq’s international obligations.
The Interim Iraqi Government may wish to undertake a review of the Statute of the Iragi Special
Tribunal as well as other transitional justice initiatives in a holistic approach that would snsure
that all initiatives comply with international standards and that they are part of an integrited
approach to justice, truth and reconciliation. The rules of evidence and procedure are currently
the subject of consultations with international NGOs. It would be valuable if this process of
consultation could be completed before the rules are finalized and adopted.

125. The Iraqi Special Tribunal allows for international assistance for judges, prosecutors and
investigators. An international team is being recruited for that purpose. Some US$ 75 nillion
have been allocated for the operation of the Special Tribunal in addition to more than

US$ 214 million from Iraqi funds.

126. The Office of Human Rights and Transitional Justice forensic staff has been assessing over
250 suspected mass graves, with a view to providing evidence to the Special Tribunal and in
preparation for examinations for the purpose of clarifying the fate of missing persons and
returning the bodily remains to the families for reburial.



E/CN.4/2005/4
page 32

X. ECONOMIC, SOCIAL AND CULTURAL RIGHTS

A. Introduction

127. Iraq ratified the International Covenant on Economic, Social and Cultural Rights in 1976.
It has already been noted that in the aftermath of the hostilities, and upon the assumptior: of
control by Coalition forces, the situation was difficult for the civilian population inasmu:h as
there was severe disruption of economic activity and there was a breakdown of basic services for
a prolonged period.

128. When asked about economic, social and cultural rights, one witness said that looting
directly after the war mainly affected the public sector. However, the private sector becime
affected once there were bigger electricity cuts. At the same time, he said that the demand for
energy had also increased after the war. Electrical appliances flooded the market and the: already
stretched electricity network could not have coped, even under normal circumstances. Tens of
thousand of cars also appeared in Iraq, needing roads and petrol.

129. A representative of a humanitarian NGO said that Iraq was not experiencing a
humanitarian crisis. However, Iraqis were disappointed with the slow pace of reconstru ction as
they had expected more from the Coalition forces. On a positive note, several witnesses said that
salaries had increased drastically (from as little as US$ 2 to US$ 200 per month).

130. At the same time, the high levels of insecurity impacted negatively on the lives o Iraqgis,
many of whom did not have access to basic services such as safe drinking water and health care.
The restriction of the freedom of movement of women and girls owing to fear of violence had a
particularly negative impact since it limited their ability to participate in education and
employment. High levels of insecurity also created serious risks for humanitarian work:rs and
hampered efforts to provide humanitarian aid, including emergency health care. In much of the
country, insecurity and institutional instability continued to hamper the restoration of bisic
services including electricity, water and sanitation.

B. Health

131. According to the United Nations Revised Humanitarian Appeal for Iraqg, as the conflict
came to a close in April 2003, the health system deteriorated dramatically. The standari in the
provision of curative and preventive health care remained well below public health norms, and
there was an increasing risk of disease. Health structures were affected by the looting znd chaos
which followed the conflict, as were the Ministry of Health and health directorates at both
governorate and district levels. Institutional capacity was further weakened by lack of “unding
for recurrent costs and uncertainty over the division of responsibilities and decision-mitking at all
levels within the health system following moves toward a more decentralized approach. The
levels and distribution of available human resources for health remained inadequate.

132. Gender violence and generally high levels of insecurity continued to prevent access to
health care for women. A lack of freedom of movement for women, combined with otaer
restrictions on women's human rights, had adverse health consequences for women and girls.
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One recent survey found that fewer than half of women had access to a health care provider
when pregnant or giving birth. Maternal and infant mortality and malnutrition remained high.

C. Food, water and sanitation

133.  Prior to the conflict, over 60 per cent of the population were dependent on food ra:ions.
This created a serious risk of malnutrition both during the conflict and afterwards.

134. Disease and inadequate food intake, together with the overall deterioration of the
economy, the pervasive poverty of households, the breakdown in key infrastructure such as
power grids and water distribution networks, and the deterioration of social services
infrastructure resulted in high levels of malnutrition among children. Malnutrition is one of the
most comprehensive indicators of the well-being of children. One assessment suggested that 7
out of 10 children suffered to some degree from diarrhoea, primarily as a result of contarninated
drinking water. Poor food hygiene also contributed to children’s ill-health as power cuts disabled
refrigeration and cooking gas became scarce.

135. FAO has highlighted the vulnerability of rural communities to the security situation. The
harvesting cycle is affected. Farmers become beggars and have to relocate; large areas lcse their
population. The farming sector can only recover if security is restored, and then it would take
two to three years.

136. Central water and sewage systems reportedly were looted and sabotaged, which decimated
stocks and equipment supplies, including water purification chemicals, and damaged waier-
testing labs. A lack of spare parts and fuel for generators, the difficulty of movement and
transportation, and the lack of communication between locations within and outside Bag 1dad led
to a severe disruption of the system. In rural areas, the supply of raw water sources for w ashing
and hygiene was interrupted. Power shortages also contributed to the insufficient supply of water
to the population. Sewage treatment facilities were frequently not operational owing to the
breakdown of the fuel supply line, lack of maintenance and looting. One serious consequence of
the poor water and sanitation conditions was an increase in diarrhoeal and water-borne d seases.

D. Education

137.  According to an assessment by UNICEF and the Ministry of Education, the education
sector was seriously affected by the conflict and its aftermath. The buildings of the Ministry of
Education and the Ministry of Higher Education were completely destroyed. According 10
reports, most schools lost all educational materials and equipment as a result of looting and
sabotage. A critical loss was the national Educational Management Information System
established just prior to the conflict.

138. High levels of insecurity continued to keep school attendance levels, particularly of girls,
at unacceptably low levels. According to the United Nations/World Bank needs assessment, one
quarter of students had not been attending school regularly. Considerable gender and gec graphic
imbalances persisted, with far fewer girls and children in rural areas attending school. A major
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obstacle to attendance remained household poverty, while the poor quality of instruction and
politicization of the curriculum also influenced attendance.

XI. OVERSIGHT AND ACCOUNTABILITY

139. Having reviewed in the preceding sections how human rights have fared indifferer t areas
since the Coalition forces took control of Iraq, the report turns now to the crucial issue o:’
oversight and accountability. These issues are at the heart of the responsibility to protect.

140. The principal Coalition partners with forces on the ground in Iraq are parties to the: Geneva
Conventions of 12 August 1949. Writing in The New York Times on 15 May 2003, the |_egal -
Counsel to President Bush stated: “Both the United States and Iraq are parties to the Geneva
Conventions. The United States recognizes that these treaties are binding in the war for liberation
of Iraq. There has never been any suggestion by our government that the Conventions d»> not
apply in that conflict.... [T]he United States is bound to observe the rules of war in the (jeneva
Conventions”.?® British authorities have also recognized that they are bound by the Gereva
Conventions and the Additional Protocols thereto in relation to the situation in Iraq. Of particular
relevance are the Third and Fourth Geneva Conventions on the treatment of civilians anc
prisoners of war.

141. Iraq, the United States, the United Kingdom and most of the other Coalition partners with
forces on the ground are also parties to the International Covenant on Civil and Political Rights.
Article 4 of the Covenant provides in part:

“1. Intime of public emergency which threatens the life of the nation and the existence of
which is officially proclaimed, the State Parties to the present Covenant may take

measures derogating from their obligations under the present Covenant to the extent
strictly required by the exigencies of the situation, provided that such measures ar: not
inconsistent with their other obligations under international law and do not involv:
discrimination solely on the ground of race, colour, sex, language, religion or social origin.

“2. No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18 may be
made under this provision.”

142. American and British forces stationed in Iraq are governed by their countries’ mil tary
manuals, which are referred to in their written submission (see annexes II and IIT). The forces of
other Coalition partners are likewise bound by their respective national military codes.

143. From distillation of principles contained in the military manuals, it appears that there is a
duty on the part of the Coalition forces in Iraq to use no more force than is necessary ani
proportional to the situation they are dealing with; for commanding officers to be aware of, and
responsible for, the conduct of their forces; for commanding officers to investigate allegations of
excesses; and for commanding officers to bring to justice those alleged to have committed
excesses in breach of international humanitarian and human rights law and in breach of the
provisions of military codes.
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144. In addition to the foregoing, it is a stark reality that there was no international oversight
and accountability in respect of the situation that has obtained in Iraq since the taking of control
by Coalition forces. At its fifty-ninth session in April 2003, the Commission on Human Rights
decided to extend the mandate of the Special Rapporteur on the situation of human right; in Iraq,
established in 1991, but to give him the mandate to inquire into past violations of human rights
under the previous regime. The Special Rapporteur was not given a specific mandate to monitor
the present situation. The mandate of the Special Rapporteur was discontinued altogether a year
later at the sixtieth session of the Commission. The international community was thus left in a
situation in which there was no international scrutiny of human rights in present-day Ira(. At the
time of writing, investigations were under way in the United Kingdom and the United Siates. It
would be important for these investigations to be completed expeditiously.

XII. HUMAN RIGHTS LEGISLATION AND INSTITUTIONS

145. This report has so far looked at the protection of civilians, the treatment of persons in
detention, the situation of women, the situation of children, civil and political rights, anc.
economic, social and cultural rights, and has discussed the question of oversight and
accountability. In this section, it turns to a review of the human rights norms and institutions that
are currently in place from the point of view of their adequacy for the protection of human rights
in the difficult period ahead.

A. International human rights treaties
and applicable constitutional framework

146. Iraq became a party to the following international human rights instruments, which are
therefore binding upon Iraqi institutions:

- The International Covenant on Civil and Political Rights (on 23 March 1976);

- The International Covenant on Economic, Social and Cultural Rights (on
3 January 1976),

- The International Convention for the Elimination of All Forms of Racial
Discrimination (on 13 February 1970);

- The Convention on the Elimination of All Forms of Discrimination against 'Vomen
(on 12 September 1986);

- The Convention on the Rights of the Child (on 15 July 1994).

147. As mentioned earlier in this report, the Iraqi Governing Council had promulgatec. a
constitutional framework and related legislation that took into account certain aspects ¢f
international human rights law. The new Interim Iraqgi Government will need to bring these
national instruments further into conformity with international human rights law.
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B. Legislation

148. Article 23 of TAL provides that the Iraqi people enjoy all the rights that befit a frce people
possessed of their human dignity, including the rights stipulated in international treaties and
agreements, other instruments of international law that Iraq has signed and to which it has
acceded and others that are deemed binding upon it, and the law of nations (annex I).

149. According to CPA regulation No. 1, all laws in force in Iraq as of 16 April 2003 shall .
continue to apply unless suspended or replaced by CPA, provided these laws do not prevent CPA
from exercising its rights and fulfilling its international obligations or are in conflict with any
CPA order or regulation.

150. Many laws of the former Iraqi regime remain in effect. CPA has undertaken a review of
the Iraqi Penal Code of 1969 and the Criminal Procedure Code of 1971 in order to evaluate their
compatibility with international human rights standards. CPA has consequently suspencled the
death penalty (order No.7) and introduced the United Nations Standard Minimum Rule:; for the
Treatment of Prisoners (memorandum No. 2). Welcome amendments to the Iraqi Penal Code
were made by CPA, prohibiting inhuman or degrading treatment or punishment.

C. Judicial protection of human rights

151. Against the background of the prevailing constitutional and legislative framework in Iraq
described above, the judicial system has been functioning under severe constraints. Urder the
previous regime there was clearly little possibility of having recourse to the courts for the
protection of human rights because there was no independent judiciary, and there were massive
violations of human rights of the worst kinds imaginable. Since the assumption of conirol by the
Coalition forces, Iragis have had few opportunities of recourse to the courts for the legal
protection of their rights because of military insecurity and political instability. Legal and
judicial reform must be a matter of priority attention by the Interim Iraqi Government,
necessitating the establishment of a legal and judicial reform commission.

152. CPA has begun this process, as stated in its written submission (annex I). The judiciary has
been re-established as separate branch of government under the supervision of a Counc:il of
Judges. The Judicial Review Committee has vetted all 860 judges and prosecutors nationwide
for past corruption. Approximately 180 judges were removed and replaced. Training jor judges
is in progress to inculcate a culture of respect for human rights, due process and basic “enets of
the rule of law.

D. The Ministry of Human Rights

153. As part of the arrangements introduced by the Iraqi Governing Council, an Iraqi Ministry
of Human Rights was established in September 2003. It was given the mandate of addressing
past human rights atrocities and safeguarding the human rights and fundamental freed >ms of all
persons within the territory of Iraq in the future. Specifically, the Ministry of Human Rights is to
help establish conditions conducive to the protection of human rights and fundamenta| freedoms
in Iraq and prevent human rights violations in Irag; to make formal recommendations for
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measures to prevent human rights violations; to assist all people in society in healing the: wounds
of past atrocities; to serve as focal point for relations with international human rights boies; and
to provide advice to lawmakers (see annex I).

154. OHCHR provided human rights training to 10 staff members of the Ministry in February
2004 and invited two additional staff members (as well as two staff members from the Ministry
of Justice) to Geneva for a human rights training during the sixtieth session of the Comraission.
In talking to Iragis in Amman, it became clear that they wished the Ministry to play a st-ong role
in the future. Some interviewees referred to the Ministry’s important role in dealing with the past
and initiating national dialogue on this issue. Others felt that the Ministry would have tc be
closely involved in legal reform and should receive reports from NGOs and to submit ttem to the
relevant government institutions for their response. As the Iraqi constitutional and politi cal
framework evolves, it will be important to retain this concept of an Iraqi Ministry of Human
Rights and to strengthen it in the future.

E. The proposed national commission for human rights

155. Article 50 of TAL provides for the establishment of a national commission for human
rights to carry out the commitments of the Law and to examine complaints pertaining to
violations of human rights. TAL provides that the commission shall be established in
accordance with the Paris Principles, adopted by the General Assembly in its resolution 48/134
of 20 December 1993. The commission shall also include an ombudsman’s office dealing with
complaints with powers of investigation, including on its own initiative, regarding any allegation
of conduct by governmental authorities considered arbitrary or contrary to law.

156. The establishment of a national human rights commission for Iraq should be a pr ority for
the Interim Iraqi Government. It is very important that the procedure for appointing anc/
dismissing commissioners be open and transparent. These individuals should be of high standing
and integrity, with appropriate human rights expertise, and must represent the various ¢ lements
of society. Their independence will need to be assured through effective provisions wi hin the
founding legislation.

157. Tt would be advisable to establish a selection committee, comprising members of all social
forces in Iraq, to nominate the members of the commission. The committee would malke
recommendations to the Interim Iraqi Government, which would appoint the commissiners. The
Interim Iraqi Government could appoint the chairperson, or the commissioners could do so
themselves. The members of the commission should be Iraqi women and men drawn from each
of the principal ethnic and religious groups of Iraq, from inside the country and the Iraqi
diaspora, as well as Iraqi refugee and internally displaced communities. All the comm issioners
should be Iragi nationals. A commission operating in a large and diverse country like raq would
ideally have between 7 and 11 members.

158. The possible functions of the commission could include:

(a) Advising the Interim Iraqi Government, the future legislature and any other
competent body on any matters concerning the promotion and protection of human rights;
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(b) Publicizing its advice and opinions, recommendations, proposals and reports.

(c) Examining and reporting on the legislative and administrative provisions in force,
drafting laws and proposals and making such recommendations as it deems appropriate 10 ensure
that these provisions conform to the fundamental principles of human rights;

(d) Recommending the adoption of new legislation, the amendment of legislation in force
and the adoption or amendment of administrative measures;

(e) Investigating, reporting on and attempting to resolve any situation of violation of
human rights;

(f) Preparing reports on the situation in Iraq with regard to human rights in geneal and
on more specific matters;

(g) Drawing attention to situations in any part of Iraq where human rights are viclated
and making proposals for initiatives to put an end to such situations and, where necessary,
expressing an opinion on the positions and reactions of the Government;

(h) Promoting and ensuring the harmonization of legislation, regulations and prastices
with international human rights law and its effective implementation;

() Assisting in the formulation of programmes for the teaching of and research into
human rights and taking part in their implementation in schools, universities and profess onal
circles;

() Publicizing human rights and efforts to combat all forms of discrimination by
increasing public awareness, especially through information and education and by making use of
all media; and

(k) Cooperating with the United Nations, the Office of the United Nations High
Commissioner for Human Rights and any organization in the United Nations system, anc|
regional institutions and the institutions of other countries that are competent in the areas of the
promotion and protection of human rights.

159. The inclusion of the office of an ombudsman within the commission will ensure that the
broader areas of maladministration are seen as intrinsic human rights concerns. The enjcyment
of human rights by combating administrative excesses and inequities would be promoted.

XII1. CONCLUDING OBSERVATIONS

160. Coalition forces went to Iraq to help bring freedom to that country. Whether they
acted in accordance with international law in doing so is the subject of debate but is not
within the province of this report. What is within the province of this report is how human
rights and humanitarian law have been respected and protected since Coalition for:es took
control of the country.
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161. Everyone accepts the good intentions of the Coalition Governments as regard; the
behaviour of their forces in Iraq. No one imputes to Coalition Governments any int:ntion
to violate the rights of ordinary Iragqis.

162. In weighing what has happened in Iraq, one should take into account the prospect
that, as a result of the actions of the Coalition Governments, Iraq could well be laur.ched on
the road to democracy, the rule of law and governance that is respectful of human rights.

163. From the point of view of human rights, there have been gains during the per.od
since Coalition forces took control of the country. These include an internal debate on a
constitutional architecture mindful of international human rights norms; the establishment
of an Iraqi Ministry of Human Rights; greater freedoms for ordinary Iraqis; greater
participation of women in the public life of Iraq; and greater freedom of opinion and
expression.

164. Nevertheless, there have been serious human rights problems that must be
recognized. It is a fact that large numbers of people were incarcerated without it being
publicly known how many, for what reasons, where they were kept, in what conditions, and
how they were being treated.

165. The hardships suffered by Iraqis in the aftermath of the victory of the Coalition
forces were clearly not intended, but the fact is that they occurred. Ordinary Iraqis did

suffer privations in respect of basic economic and social rights. Fortunately, the situation
has improved.

166. The treatment of Iraqi detainees was, as recognized by Coalition leaders at th:
highest levels, a stain upon the effort to bring freedom to Iraq.

167. The central purpose of this report has been to look to the future from the poir:t of
view of the duty of care and control, protection and accountability in a post-conflict — but
still fraught - situation. From this perspective, the following recommendations are ¢ffered:

(a) The Coalition authorities should immediately arrange for regular inspections of
all places of detention and also immediately appoint an international ombudsman or
commissioner to monitor respect for human rights in Iraq, to submit periodic publi:
reports and to make recommendations to Coalition and Iraqi authorities;

(b) The Interim Iraqi Government should establish an independent Iraqi national
human rights commission and empower it to work for the promotion and protection of
human rights in the country;

(¢) The Coalition authorities should bring to justice those members of the Coalition
forces responsible for serious violations of human rights and report to the Secretary-
General on the prosecutions and the results of the trials;
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(d) The Coalition authorities should establish a human rights fund for Iraq ind give
generously to it to enable it to promote human rights education and to provide hunan
rights materials to Iraqi judges, lawyers, prosecutors and prison officials;

(¢) The Interim Iraqi Government should urgently promulgate a human rights
policy for Iraq and adhere to it;

() The Interim Iraqi Government should rapidly announce the establishment of an
Iraqi legal and judicial reform commission to recommend reform of Iraqi laws thai are
inconsistent with international human rights standards and, where there is an abseace of
law in this regard, make provision for due process protections in accordance with Iraq’s
international obligations. In any event, since many laws have not been substantially
reformed since the 1960s, the commission should undertake long-term reform of th: legal
framework;

(2) Inmits approach to transitional justice, the Interim Iraqi Government should
develop a strategy for addressing the legacy of brutal authoritarian rule and massive
human rights abuses in Iraq. Such a strategy must be centred on the population’s needs,
attitudes and perceptions of transitional justice. Only effective and meaningful
consultation with legal actors and the public at large will ensure a process that is sezn to be
legitimate. This process must address such issues as past human rights abuses, justice and
accountability mechanisms and non-judicial measures such as vetting, truth-seekin z and
reparations in a holistic, coordinated and coherent manner;

(h) The Interim Iraqi Government may wish to undertake a review of the Statute of
the Iraq Special Tribunal so as to ensure that the criminal justice process complies with
international fair trial standards, that recent developments in international criminsl law
are taken into account and that the application of the death penalty remains suspernded;

(i) If the Statute remains law and if only a nominal number of perpetrators of
human rights violations are prosecuted by the Iraq Special Tribunal, it will be important to
consider carefully whether there is a need to establish an Iraqi truth and reconciliaion
commission;

(i) The Interim Iraqi Government should designate a reparations commission to
develop a reparations programme for past crimes, taking further the work begun by the
Special Task Force;

(k) Given the continuing violence, the Interim Iraqi Government will need to
develop adequate mechanisms to ensure the effective security of legal actors, defenclants,
victims and witnesses;

(1) The Interim Iraqi Government should consider and take steps to support Iraqi
civil society organizations for the promotion and protection of human rights. This task
could be facilitated by the Iraqi Ministry of Human Rights, with international assistance;
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(m) The Iraqi Ministry of Human Rights should be given all necessary support,
nationally and internationally, to help it discharge its responsibilities for the promotion and
protection of human rights in Iraq;

(n) The United Nations, as circumstances permit, should continue to provid¢ human

rights training for officials of the Government of Iraq, judges, prosecutors and law ers, as
well as representatives of non-governmental organizations and civil society.

Notes

I As indicated in the “Sources and methods” section of this report, witness statements could not be indepe ndently
verified.

2 The United States of America has not ratified the Additional Protocols to the Geneva Conventions and r either has
Iraq but, in general, many parts of the Additional Protocols are considered part of customary international law. The
United Kingdom is a party to the Additional Protocols.

3 As indicated in the “Sources and methods” section of this report, witness statements could not be indepe ndently
verified.

* The Amnesty International report, “Memorandum on concerns relating to law and order”, formed the basis for
talks with the Coalition forces; press release Al 07/05/2004: “USA: Pattern of brutality-war crimes at Ab1 Ghraib”.

5 Investigative report on alleged abuses at United States military prisons in Abu Ghraib and Camp Bucca, Iraq, by
Maj. Gen. Antonio M. Taguba, “Article 15-6 Investigation of the 800" Military Police Brigade”, hereafter the
“Taguba report”,

¢ «“Report of the International Committee of the Red Cross (ICRC) on the treatment by the Coaliticn forces of
Prisoners of War and other Protected Persons by the Geneva Conventions in Iraq during arrest, internment and
interrogation”, hereafter “ICRC report”; the report included observations and recommendations from visits that took
place between March and November 2003 and was handed to Ambassador Bremer and Lt. Gen. Sanchez,

" Taguba report, p. 17; classified Criminal Investigation Division report on criminal abuses at Abu Ghraib, 28
January 2004; a synopsis prepared by the Criminal Investigation Command, dated 5 May 2004, cate gorizes as a
sexual assault a case of abuse at Abu Ghraib last fall that involved three soldiers, who “entered the female wing of
the prison and took a female detainee to a vacant cell. While one allegedly stood as look-out and ¢mne held the
detainee’s hand, the third soldier allegedly kissed the detainee”. The report says that the female detainee was
reportedly threatened with being left with a naked male detainee, but that “investigation failed to either prove or
disprove the indecent-assault allegations”.

8 «Should any doubt arise as to whether persons, having committed a belligerent act and having fallen ir to the hands
of the enemy, belong to any of the categories enumerated in article 4, such persons shall enjoy the prot:ction of the
gresent Convention until such time as their status has been determined by a competent tribunal”.

CPA memorandum No. 3, section 6 (d), states that “a criminal detainee shall be brought before a judicial officer as
rapidly as possible and in no instance later than 90 days from the date in induction into a Coalition Force detention
centre”.

19 Article 78, Fourth Geneva Convention; Commentary on the Fourth Geneva Convention article. 78, p. 368.

' Commentary on the Fourth Geneva Convention, p. 367.

12 Article 78, Fourth Geneva Convention.

13 Articles 13, 14 and 130, Third Geneva Convention; articles 27, 32 and 147, Fourth Geneva Conventicn.

14 Articles 17, 87 and 99, Third Geneva Convention; articles 5, 31 and 32, Fourth Geneva Convention.

15 Article 130, Third Geneva Convention and article 147, Fourth Geneva Convention.

16 Notably, under international law, “inhuman treatment” includes “not only acts such as torture and intentionally
causing great suffering or inflicting serious injury to body, mind or health but also extends to other acts contravening
the fundamental principle of humane treatment, in particular those which constitute an attack on huraan dignity”.
Similarly, “willfully causing great suffering or serious injury to body or health includes injury to mental health and
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includes those acts which do not fulfill the conditions set for the characterization of torture, even though acts of
torture may also fit the definition given”; Kemal Mehinovic, et al. v. Nikola Vuckovic, a.k.a Nikola M ikolac, US
District Court for the Northern District of Georgia, Atlanta Division, 198 F. Supp. 2d 1322, 29 April 200Z.

17 Article 13, Third Geneva Convention; article 27, Fourth Geneva Convention; Commentary on the Thirc. Geneva
Convention, p. 140; Commentary on the Fourth Geneva Convention, p. 200.

18 Article 7 ICCPR states: “No one shall be subjected to torture or to cruel, inhuman or degrading teatment or
punishment”. General comment No. 31 on article. 2 of the Covenant, “The Nature of the General Legal Obligation
Imposed on States Parties to the Covenant” (CCPR/C/74/CRP.4/Rev.6), adopted by the Human Rights Committee at
its eightieth session in March 2004, states: “...to ensure the Covenant rights to all persons who may be within their
territory and to all persons subject to their jurisdiction. This means that a State party must respect an¢ ensure the
rights laid down in the Covenant to anyone within the power or effective control of that State Party, even if not
situated within the territory of the State Party.... This principle also applies to those within the power or effective
control of the forces of a State Party acting outside its territory, regardless of the circumstances in which such power
or effective control was obtained, such as forces constituting a national contingent of a State Party assigned to an
international peace-keeping or peace-enforcement operation” (para. 10); “...the Covenant applies also in situations
of armed conflict to which the rules of international humanitarian law are applicable. While, in respe:t of certain
Covenant rights, more specific rules of international humanitarian law may be specially relevant for the purposes of
the interpretation of Covenant rights, both spheres of law are complementary, not mutually exclusive” (yara. 11).

19 Article 1 of the Convention against Torture defines “torture” as following: “Any act by which seere pain or
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him
or a third person information or a confession, punishing him for an act he or a third person has cominitted, or is
suspected of having committed, or intimidating or coercing him or a third person, or for any reasin based on
discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with thz consent or
acquiescence of a public official or other person acting in an official capacity”.

20 A< mentioned in the “Sources and methods” section of this report, witness statements could not be inciependently
verified.

21 press release SG/SM/9283 -1IK/432, 30 April 2004.

2 Daily Bulletin published by the Permanent Mission of the United States to the United Nations Office at Geneva, 11 May 2004, p. 1.

2 The New York Times, 15 May 2004, p. 1.

24 Reservations were made to the General Declaration and to articles 2 (f) and (g), 9, paragraphs 1 and 2, 16, and 29, paragraph 1; 'wo States filed
objections to all or some aspects of the reservations.

25" A s mentioned in the “Sources and methods” section of this report, witness statements could not be inc¢ ependently
verified.
2% The New York Times, Saturday, 15 May 2004, p. A17.
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Annex I
Submission from the Coalition Provisional Authority
POLITICAL BACKGROUND

After the end of the former Ba’athist regime, the US and UK accepted the responsibi!ities of
occupying powers and the Coalition Provisional Authority (CPA) was established as the
executive body, evolving from the Office of Reconstruction and Humanitarian Assisiance. In
UN Security Council Resolution 1483 (2003), the Security Council supported the formation of
an Iraqi interim administration as a transitional administration run by Iragis, until the people
of Iraq establish an internationally recognized, representative government that assumes the
responsibilities of the CPA. On 13 July 2003 the Iraqi Governing Council (IGC) me: and
announced its formation as the principal body of the Iraqi interim administration referred to in
UNSCR 1483. By CPA Regulation No. 6, the CPA recognized the formation of the [GC as
the principal body of the Iraqi interim administration, pending the establishment of an
internationally recognized, representative government by the people of Iraq, consistent with
UNSCR 1483. In UNSCR 1511 (2003), the Security Council determined that the GC and its
ministers are the principal bodies of the Iraqi interim administration, which, without prejudice
to its further evolution, embodies the sovereignty of the State of Iraq during the tran: itional
period until an internationally recognized, representative government is established :nd
assumes the responsibilities of the CPA. The IGC represents the majority of the different
ethnicities, religions and political sectors of Iraqi society. The November 15 Agreem ent set
out a timeline and program for the transfer of governmental authority to Iraqis, the drafting of
a permanent constitution, the establishment of democratic processes and institutions and
provided for the assumption by Iragis of full sovereign powers. On March 8, 2004, tae IGC
members signed the Transitional Administrative Law (TAL) which will serve as the Supreme
Law of Iraq from 30 June 2004 until a democratically elected National Assembly drafts a
Constitution to be ratified via a referendum scheduled for 2005. By June 30 of this ‘year, the
CPA and IGC will be dissolved and replaced with a sovereign Iraqi Interim Govermnent to be
selected by the United Nations after a wide-ranging consultative process.

In addition, the CPA has supported a transparent process to ensure that city and pro7incial
councils reflect the composition and character of the localities which they represent. Through
caucuses, consultations and elections, Iragis have chosen those who will represent them at the
local level. In addition, with CPA’s support, Iragis have held numerous, well-atten led town
meetings to discuss their country’s transition to democracy. The Administrator has ilso
promulgated an order (CPA Order No. 71, Local Governmental Powers Order) that further
devolved certain powers to the provincial and municipal councils, consistent with the TAL's
call for decentralizing government powers.

SECURITY SITUATION IN IRAQ

UNSCR 1511 (2003) authorizes a multinational force (MNF) under a unified command to
take all necessary measures to contribute to the maintenance of security and stability in Iraq.
This includes ensuring the necessary conditions for the implementation of the timelable and
program as well as contributing to the security of the United Nations Assistance M ssion for
Iraq, the IGC and other institutions of the Iraqi interim administration, and key humanitarian
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and economic infrastructure. The current security situation in Iraq is difficult and com plex.
Anti-MNF Force elements are attempting to thwart the efforts of the MNF to create a safe and
secure environment within Iraq. They are attacking MNF directly. They are using
intimidation and direct attacks on Iraqi Security Force personnel, to disrupt and preveat the
creation of an effective and capable Iraqi Security Force. They are also attacking the
infrastructure of the country. The level of such activity has increased significantly over recent
months and is likely to remain at a high level in the run-up to the transition to Iraqi
sovereignty within the next few weeks, as Anti-MNF Forces try to disrupt and discredit this
process and mobilize popular support against continued MNF presence within Iraq. The
Coalition is making strenuous efforts to ensure that the citizens of Iraq are able to go «bout
their daily lives free from intimidation from Former Regime Elements (FRE), foreign fighters

and other extremist elements in Iraq and to protect them from the dangers posed by thase
elements.

PROTECTION OF CIVILIANS

Prior to the conflict, the U.S. Government established the Disaster Assistance Respone Team
(DART) to coordinate humanitarian assistance for the civilian population. The DART created
the Abuse Prevention Unit (APU) which focused on protection of vulnerable groups and
mitigating post-conflict violence and human rights abuses. The APU provided outreach and
training for NGOs, CPA officials, military personnel and some UN personnel.

To compensate for injuries and deaths of Iragis during military operations, the CPA cieated a
$10 million Civilian Casualty Assistance Fund. This includes such matters as funding for
medical treatment, micro-credit lending and materials for rebuilding homes. This is in
addition to compensation paid out by individual States’ military forces for property dz mage
during the conflict.

The rules of engagement currently being taught to the new Iraqi Army allow the use of force
in self-defense when threatened or attacked. Positive Identification (PID) is required, which is
defined as ‘reasonable certainty’ that the object of attack is a legitimate military targel. PID is
based on reasonable military judgment in the circumstances at the time. Troops must comply
with the Laws of War concerning discrimination of targets. Troops are taught that the'/ may
use aimed shots to engage enemy combatants, but should take care to avoid injury to civilians
in the area. They may not engage individuals until they have PID, that they are demonstrating
hostile intent, or they are committing a hostile act. Positive Identification of hostile
intent/hostile act requires more than just weapon possession.

It is imperative that, in order to promote respect for the forces of law and order, those forces
are seen to abide by the relevant provisions of international humanitarian and human 1ights
law.

The Inspector of the Coalition’s Office of Security Cooperation (OSC) is educating its:
Coalition Military Assistance Training Teams (CMATT) and Coalition Police Assistance
Training Teams (CPATT) on issues of human rights in order to ensure the protection nf
civilians in Iraq.
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CMATT and CPATT will then provide training with special focus on protection of ¢ vilians
during military/police security situations for the instructors, Iragi Army trainees and ‘military
leaders down to platoon level within the military academy, in addition to trainers and trainees
in the police training academy.

The academy will use publications of the Office of the High Commissioner for Human Rights
and human rights and humanitarian law treaties will form the backbone of its syllabus. It is
expected that this syllabus will be a two hour time block of instruction. The syllabus will be
written and reviewed in cooperation with the Ministry of Defense and the Ministry of Human
Rights. A directive is in progress ordering that the issue of human rights is to be discussed in a
classroom setting prior to the formal syllabus being completed. The Inspector of OS( will
complete the draft syllabus by 1 June and complete implementation by 15 June.

Basic methods for arrest and detention currently being taught to Iraqi Army recruits are based
on Search, Silence, Segregate, Safeguard and Speed. Restraint techniques include th> use of
blindfolds, zip tying hands and feet and gagging (as long as the prisoner can breathe).
Prisoners are segregated as soon as possible by rank, status, gender. Recruits are obliged to
then protect individuals against further harm from other detainees, friendly forces or enemy
forces. Army recruits must respect the human rights of detained persons and not deny them
basic necessities (food, water and safety). Detainees must be treated with dignity ani
protected. They must not be subjected to unreasonable punishment. They are to be treated in
accordance with the Geneva Conventions, so that they are provided with food, clothing and
shelter. They are to receive sanitary living conditions with facilities for proper hygi¢ne,
medical care and an opportunity to practice religion. They are also entitled to receiv: a
translated copy of their rights, to keep personal property and can send and receive m ail.

Regarding the Iraqi Police Service (IPS), human rights training is interwoven throughout both
the eight week basic course for new recruits and the three week-long Transition Inte gration
Programme (TIP course). Through the TIP course for serving police and the basic course for
new recruits, it is intended that all police in Iraq will be trained in human rights and
democratic policing principles. At least 30 hours of human rights related topics are included
in both courses. This covers the principles of human rights and deals with them in « practical
way. The syllabus for the TIP course is attached as an example. The same subjects are taught
to new recruits.

The subject matter covered during the basic and TIP courses include the following:

e  Democratic policing principles

Human rights

e International law basics

e  Community policing

e  Police ethics and code of conduct

) Police use of force standards
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To reinforce the message that the IPS is a civilian police service for and answerable to the
people, a code of conduct has recently been published that all Iraqi police must sign. This sets
out basic standards of behavior, breach of which may lead to disciplinary action being taken
against them. A public signing ceremony involving senior Iraqi police is planned to inform
the public of the new standards.

A new discipline code now being drafted will specify the breaches of discipline for which
punishments can be awarded.

The Minister of the Interior has asked for a letter to be sent to all Iraqi police that specifically
addresses the issue of torture by police. It makes it clear that any Iraqi police officer jound to
be engaged in any torture or abuse of prisoners will be dismissed and will face criminal
charges. The letter is with the Minister and ready for promulgation.

The Minister and his police chiefs take allegations of torture and abuse of prisoners very
seriously. A recent case in Baghdad investigated allegations of torture and sexual abuse by
IPS staff against women detainees. Following the IPS investigation the Inspector Ger eral
instructed the Chief of Baghdad Police to dismiss five officers and report them with a view to
prosecution for their alleged crimes. It is worth noting that the IPS investigators on this case
did a very efficient job and substantiated the allegations made. This is an example of good
IPS officers working hard to improve their service.

Much work is being done to improve the IPS, often by the IPS itself. The pre-conflict police
viewed torture as an effective interrogation technique that was permitted by law. Mary of the
IPS were police before the conflict and may have engaged in such acts of brutality. Taey are
changing, but it takes time and firm action by their leaders when instances of torture are
alleged.

TREATMENT OF SECURITY DETAINEES

In accordance with Article 29 of the Fourth Geneva Convention and Article 12 of the Third
Geneva Convention, and in line with the view of the ICRC, US and UK military forces retain
legal responsibility for those prisoners of war and detainees in US and UK custody
respectively. The US and UK will therefore respond separately on the issue of treatm ant of
detainees within their custody.

JUSTICE & THE RULE OF LAW

When the CPA assumed its responsibilities, the prison system in Iraq had effectively been
destroyed and the total criminal population of 38,000 inmates had been released onto “he
streets. Most courts were not functioning, and most court facilities were destroyed or
damaged. The judiciary included corrupt individuals, human rights violators and technically
incompetent Ba’ath Party functionaries. The practices of a police state that had been
responsible for mass killings and systematic, State-sanctioned torture supported by an
extensive policing and intelligence apparatus had to be substantially remodeled.

The CPA’s legislative response to this situation included revising the Iraqi Penal Cods: to
excise draconian political crimes and liberalize restrictions on the freedom of the media and
the right to demonstrate. The Iraqi Criminal Procedure Code was amended to prohibit torture,
to ensure accused persons were advised of their rights, to provide defense counsel at every
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level of proceedings and to ensure representation to the indigent. The CPA removed prison
management responsibilities from repressive agencies and inappropriate organizations,
consolidated that responsibility in the Ministry of Justice, and enacted a comprehensi'ze
reform of penal administration laws and regulations that meet UN standards. A new ( entral
Criminal Court was established as a court capable of dealing with the most serious national
crimes under reformed criminal procedures. The CPA also ensured the independence of the
judiciary, freeing it from the politicization of the Ba’ath regime.

The criminal justice system is the responsibility of the Iragi Ministry of Justice, assisted by
the CPA. In the move toward the transition to complete Iraqi control of the government by
July, the CPA is working to ensure that more and more government functions are in te hands
of Iraqis. The Iraqi courts are now run almost entirely by Iragis, as are many detenticn
facilities for individuals accused or convicted of crimes. The Iraqi juvenile courts are in Iraqi
hands, and are among the best managed in the system.

The judiciary has been re-established as a separate branch of government under the
supervision of a Council of Judges. It was previously under the control of the sxecutive
branch as part of the Ministry of Justice. The judiciary now has its own budget, p: yroll and
property, endowing it with the requisite independence to adjudicate criminal cases and enforce
rights without political pressure or interference from the executive. A Judicial Review
Committee, comprising equal numbers of Iraqi and Coalition members, vetted all 850 judges
and prosecutors nationwide for past corruption, ties to the Ba'ath party or former regime, or
complicity in atrocities. This was done through CPA Orders 15 & 35 and CPA Men 1orandum
12. Approximately 180 judges were removed and replaced with new appoiniments or
reappointments of persons improperly removed by the former regime. Judicial saluries have
also been increased to reduce the temptation to accept bribes.

Regular training for judges is in progress to inculcate a culture of respect for human rights,
due process, and basic tenets of the rule of law. This has included a training cowrse in The
Hague in early May 2004 attended by US Supreme Court Justices Kennedy and ()’Connor,
and Lord Justice Woolf from the British House of Lords.

Criminal defendants are now also guaranteed their rights with regard to due legel process,
including the inadmissibility of evidence extracted by torture, an inviolable right against self-
incrimination, a right to legal counsel at all stages of criminal proceedings, at government
expense if necessary. The right to counsel had previously been available only at the actual
trial, after most evidence had already been gathered and entered into the record. Iefendants
have the right to be informed of these rights. The Council of Judges has been empowered to
increase the untenably low legal fees for government-appointed defense counsel.

A Central Criminal Court (CPA Order 13) has been established to investigate and ty cases of
national importance and in line with the new rights described above.

All of the measures above have been enshrined in the Transitional Administrative L aw, which
will take effect on July 1, 2004.

CPA advisors have worked with the Ministry of Interior and the Iraqi Corrections Service to
ensure that criminal suspects receive the initial judicial hearing to which they ¢re entitled
within 24 hours of detention, and if detained afterwards, are not returned to police custody but
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are transferred to pre-trial detention centers under the control of the Ministry o:” Justice.
Efforts are being made to enforce the 24-hour rule and to forbid return of suspects to police
custody in order to forestall opportunities for police corruption and abuse which revailed
under the former regime.

Control of pre-trial detention centers and prisons has been consolidated in the M nistry of
Justice. Such facilities are required to be governed according to internationally accepted
standards as provided in CPA Memorandum 2. Coalition advisors are training Iraqi
Corrections Service guards in those regulations, with an emphasis on human rights standards,
and assisting in civilian prison operations.

The CPA has promulgated several laws directly related to prison management. Thes: include
CPA Order No. 10, Management of Detention and Prison Facilities (5 June 2003); CPA
Memorandum No. 2, Management of Detention and Prison Facilities (8 June 2003); ind CPA
Memorandum No. 3, Criminal Procedures (18 June 2003). Section 7 of CPA Memorandum
No. 3 prescribes specific standards applicable to the treatment of all persons who are detained
by Coalition Forces as Security Internees. Subsection 7(1)(c) states that the “operation,
condition and standards of any internment facility established by Coalition Forces shall be in
accordance with Section IV of the Fourth Geneva Convention.” These legal reforms have
been coupled with substantial improvements of physical facilities, including court hcouses,
prisons, training facilities for prison guards and police, and the Judicial College.

Other parts of the criminal justice system are currently administered jointly by the CPA and
Iraqis, and some are still primarily administered by US and UK MNF troops. For ex ample,
should an investigation by US or UK military police determine that an individual is >riminally
culpable in an attack on MNF, he is transferred to an Iraqi criminal detention facility, where
his case will be investigated by an Iraqi Investigating Judge and his trial will be befcre the
Central Criminal Court of Iraq. In addition, MNF troops currently assist in the administration
of Iraq’s principal criminal detention facilities, and frequently provide transportation for
defendants to and from court. However, criminal detainees are dealt with by the Iraji
criminal justice system.

Criminal detainees are allowed family visits: Sundays for female visitors, Mondays for male
visitors. Both parents are authorized to visit together with the juveniles on Sundays and
Mondays. Visits in Abu Ghraib have been temporarily suspended following some
disturbances while cells are being restored. Visits should resume there shortly.

IRAQI SPECIAL TRIBUNAL

The CPA recognized from the outset the importance of addressing past human rights abuses
through legal process. The Office of Human Rights & Transitional Justice (OHRTJ) was
established to create mechanisms for the Iraqi people to begin to deal with the enor nous
suffering caused by Saddam Hussein’s regime. OHRT]J has assisted with the establ shment
of the Iragi Special Tribunal (IST) which will try former members of the regime of Saddam
Hussein for genocide, crimes against humanity and war crimes.

The Statute for the IST was adopted by the IGC in December 2003, following leng hy
consultation with CPA officials and the IGC's Legal Committee. It provides for th:
establishment of a court to try members of the former Iraqi regime for war crimes, crimes
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against humanity and genocide. It allows for international assistance for the judges,
prosecutors and investigators and to this effect a Regime Crimes Liaison Office has been
created to provide international assistance and necessary expertise to the IST. Defendants will
have full legal rights. US Institute of Peace sponsored a seminar in The Hague in March to
bring international experts together with Iraqi judges to discuss the mechanics of the [ST.

A total of $75 million has been allocated for this in addition to $14.4 million from Irzqi
funds. An international team is being recruited to staff the Regime Crimes Liaison O:fice,
which will provide the Iraqi judges, prosecutors and particularly investigators with the
necessary expertise in the field of investigations under international humanitarian lav’ and
work to ensure that all aspects of the investigation and trial process meet internationzl
standards.

OHRTJ forensic staff have also been assessing over 250 suspected mass grave sites to
determine which may yield evidence for the Tribunal and which may be exhumed fo:
humanitarian purposes such as return of remains and identification of the fate of misiing
persons. OHRT] staff have been training Iraqi professionals in this latter task to ensure a
sustainable effort is created.

OHRTYJ has built an evidence storage facility and regime document processing facilizy which
will use the latest computer software to analyze millions of government documents to assist
the work of the IST and for other human rights purposes.

DISPLACED PERSONS

The pre-conflict estimate is that as many as 800,000 persons were internally displaci:d
throughout northern Iraq and an additional 100,000 to 300,000 persons were displaczd in the
center and south. However these are estimates and obtaining reliable figures has not been
possible in the post-conflict climate. An estimated 900,000 Iraqis are considered to be
refugees or in a refugee-like situation in countries neighboring Iraq and beyond. An estimated
50,000 to 100,000 Iraqi refugees have returned since May 2003, either spontaneously or with
assistance from Iraqi institutions, the CPA, regional authorities and international
organizations. There are also about 70,000 non-Iragi refugees in Iraq. This includes: 40,000
Palestinians living primarily in the Baghdad area; 13,000 Iranian Kurdish refugees living west
of Baghdad, in northern Iraq and in the no-man’s land along the Jordan-Iraq border; 14,000
Turkish Kurds in northern Iraq and another 1,200 — 1,400 Syrians and Iranian refug:es of
Arab decent (Ahwazi refugees) in the south.

Living Conditions

Although living conditions for internally displaced persons (IDPs) are very poor throughout
the country and there are limited outbreaks of communicable disease, overall crude mortality
rates do not indicate a humanitarian emergency. Assistance, however, is essential t> ensure
that in the parts of Iraq where the situation is fragile, it does not deteriorate into crisis.

Living conditions of IDPs vary considerably according to area and length of displacement.
Some IDPs have generally integrated in their areas of displacement, although some percentage
would return to their original area, if given assistance to do so. Other IDPs live in less stable
conditions, e.g., public buildings, tents and other makeshift shelter with difficult ac:ess to
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basic services, €.g., water, health, education facilities. Priority assistance needs inclule access
to water (a perennial problem in the region), housing, and access to education and heilth
facilities, especially in rural areas.

A large number of the refugees who are returning from Iran come spontaneously and are not
registered, and often find their homes destroyed or occupied, and their former means of
livelihood no longer viable (such as the Marsh Arabs). These persons often migrate t» urban
areas, seeking housing and jobs. In the south, displacement has increased the population
density in communities without adequate public services, like sewerage, creating the potential
for outbreaks of disease. Many returnees in the south have struggled with access to p ablic
services, such as the public distribution system, but this has now improved.

Living conditions for the refugees in Iraq vary according to location and situation, but
predominately their situation is more settled and they have access to public services. Most
receive assistance and protection from Iraqi institutions and the United Nations High
Commissioner for Refugees (UNHCR).

Protection Concerns

Protection concems of displaced people in the north include threat of eviction of those living
in public buildings by the authorities reclaiming the public building or by individual s
returning to their homes. Non-Kurdish populations sometimes report intimidation and
harassment from returning Kurdish populations. National and municipal authorities are
responsible for the care and protection of IDPs, but their capacity to provide the neccssary
protection and assistance is severely limited by security constraints, funding and inaiequate
staffing and training in care and protection of displaced populations.

While Iraq is not a party to the 1951 Convention Relating to the Status of Refugees or its
Protocol, laws have been adopted concerning refugees, most specifically the 1971 Political
Refugee Act, which grants refugee status on political and military grounds. Many of’the
refugee populations in Iraq received preferential treatment from the former regime ¢nd after
its fall, some faced legitimate protection concerns. UNHCR and the authorities in Iraq are
implementing programs to ensure the continued protection of these populations. Ac:ess to
some populations is limited at this time due to security concerns.

Durable Solutions

CPA first implemented a “stay put” policy for IDPs throughout Iraq and encourageil countries
hosting Iraqi populations to discourage immediate refugee returns, in an effort to stem
population movements in an often non-permissive environment. However, a return strategy
has been developed in the north to provide more assistance to people returning to “non-
contentious areas,” i.e., areas where returns will not fuel political or ethnic tension ind areas
where there are unlikely to be property disputes.

The IGC established the Iraq Property Claims Commission (IPCC) as the entity res ponsible
for resolving disputes arising from violation of property rights by the former regim: (since
1968). There is a mechanism in place to initiate a legal, peaceful resolution to propsrty claims
by IDPs. This is a key step for finding durable solutions for much of Iraq’s displaci:d
populations, particularly in the north. After a claimant files a claim for property they believe
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to be theirs, the Commission will inform the respondent (the current occupant of the
property), who will in turn have the chance to present a written case stating the basis for his
claim to the property. A panel of three senior officials, chaired by an Iraqi judge, will then
make a determination. There is a right of appeal. It is expected that on average cases ' will take
about six months from initial filing to settlement (although some may take considerably
longer). $30 million has been allocated for the administration of this from the supplernental.
$180m for compensation has just been released from the Oil for Food funds.

UNHCR and the authorities in Iraq are seeking durable solutions for the refugees in Iraq,
including return, local integration, and third-country resettlement, based on the unique
situation of each population and the options available.

SITUATION OF WOMEN
Women’s rights

Newly formed Iraqi women’s groups have taken an active role in advocating fair
representation in their government bodies and calling attention to the rights of women in all
spheres of Iraq’s democratic development. The TAL enshrines fundamental human rights for
both men and women and states that the electoral law “shall aim to achieve the goal >f having
women constitute no less than one-quarter of the members of the National Assembly”, a
positive step in ensuring that Iraqi women are given the opportunity to assume national
leadership roles.

Over the last year, Iraqi women have organized conferences in Baghdad and in the r:gions to
discuss women’s political participation and human rights issues. In addition, since June 2003,
many Iraqi women have attended international meetings and conferences that offered them the
chance to bring attention to their needs and hopes for the future.

Eighteen women’s centers have been established throughout the country. These centers offer
opportunities for women to acquire skills that will open up employment or other eccnomic
opportunities, and take part in programs that will lead them to a better understandiny; of their
rights and how to be active participants in the decisions that affect their lives. Smal. grants
have been provided to women’s organizations to assist them in a variety of efforts, ¢s well as
coordination with organizations that wish to expand the prospects for women in isolated, rural
areas, addressing concerns such as health care, child development, women’s rights, education
and economic development.

Domestic violence, rape

Article 12 of the TAL is clear that discrimination against an Iraqi citizen on the bas:s of
gender is prohibited. Reliable statistics are still not available, but domestic violence,
kidnapping and rape are cited by Iraqi women as major areas of concern. Culturall/ these
issues are not publicly discussed but various women’s groups that have emerged in the post-
conflict period having begun working to address the problem by seeking ways to establish
safe houses, or transitional protection services, where women can receive medical ¢ ttention
and counseling. Through a combined effort between CPA, Iraqis and non-governm ental
organizations (NGOs), steps are being taken to establish a Transitional Protective Service
program for women who have been kidnapped, raped, and/or abused and to establi:h facilities
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to provide a temporary safe place for women or girls who face physical or sexual abuse by
their families.

Traditional Iragi culture and the right to privacy often mask abuses of women, largely
domestic violence. Addressing such abuse, especially because of the cultural traditiors
concerning women’s status inside the families, should therefore not be passed over b/ state
institutions and NGOs. Shelters for women and their children, in case of domestic violence,
are administered by the Ministry of Labor & Social Affairs (MOLSA) and we hope this
responsibility will be increasingly taken on by local NGOs. Orphanages and child care
institutions deal with the immediate intervention of the state on behalf of the superior interest
of the child.

SITUATION OF CHILDREN
Child labor

The draft revised Labor Code, in accordance with the ILO conventions ratified previously by
Iraq (Abolition of Forced Labor Convention no. 105/1957- ratified in 1959, ILO Corvention
no. 138 on the minimum age - ratified in 1985 and the Convention 182 from 1999 or. the
worst forms of child labor - ratified in 2001) forbids any forced labor and establishes the age
of 15 as the minimum working age. Despite the fact that Iraq has assumed internaticnal
obligations relevant to prohibiting many forms of child labor, child labor was and still is
prevalent in Iraq. An estimated two million school-age children have dropped out of school
over the past few years and turned to labor in attempts to help provide family subsisience.
Children are often found working as street vendors and beggars and street children. Many fall
into hazardous occupations on the “black” labor market which make them vulnerabl: to
various types of exploitation, including physical abuse, sexual exploitation and recruitment by
resistance and/or terrorist forces.

The Department of Labor of MOLSA established a Child Labor Unit in January 20C4. Staff
are preparing for training later in May 2004 in Dohuk. The responsibilities of this Unit are:

1) serving as a body to coordinate efforts (of NGOs, as well as governmentl and
international agencies) in the country to eliminate the worst forms of child labor

2) overseeing a number of child labor inspectors across the country

3) increasing awareness and advocacy to eliminate the worst forms of child labor and
abuse.

PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS

Article 23 of the TAL states that “The enumeration of [specific human rights in the TAL]
must not be interpreted to mean that they are the only rights enjoyed by the Iraqi people. They
enjoy all the rights that befit a free people possessed of their human dignity, including the
rights stipulated in international treaties and agreements, other instruments of interniational
law that Iraq has signed to and to which it has acceded, and others that are deemed binding
upon it, and the law of nations. Non-Iraqgis within Iraq shall enjoy all human rights not
inconsistent with their status as non-citizens.”
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Freedom of Religion

Article 7 of the TAL states “Islam is the official religion of the State and is to be
considered a source of legislation. No law that contradicts the universally agreed
tenets of Islam, the principles of democracy, or the rights cited in Chapter Two of this
Law may be enacted during the transitional period. This Law respects the Islamic
identity of the majority of the Iraqi people and guarantees the full religious rights of
all individuals to freedom of religious belief and practice.”

The Iraq Committee for Reconciliation and Peace (ICRP) brought together several religious
leaders for the signing of a ten-point document, known as “The Baghdad Religious Accord”.
It calls for an end to violence, and pledges that Iraqi religious leaders will work together to
help Iraq become a democracy. The ICRP is holding a formal conference to create a robust,
actionable agenda of inter-religious reconciliation initiatives.

Formerly, permission to make the Haj pilgrimage to Mecca was heavily restricted for political
reasons. Restrictions now are based purely on logistical, not political, factors (in terr s of the
numbers accepted by Saudi Arabia). Many religious rituals, such as those associated with the
commemoration of Ashura, were banned by the former regime. The people of Iraq are now
free to practise them openly.

Other civil and political rights

A good indicator of democratic development is the number of voluntary organizatiors that
emerge in a post-conflict setting. In April 2003, newly formed NGOs began to attenc
meetings at the CPA Convention Center, in the Green Zone, and at Civil Military Oy erations
Centers (CMOCs) all over Irag. The CPA began holding weekly meetings at the Coavention
Center and bi-weekly training courses on how to establish an NGO, were well-attencled. On 1
May 2004, the deadline passed for NGO registration with the Iraqi government. Wi hin the
Ministry of Planning and Development Cooperation (MOPDC), the NGO Assistanc: Office is
tasked with managing the registration process for both Iraqi and foreign NGOs. CPA has
been working closely with the MOPDC to develop its institutional capacity to manajze this
process and to understand its role in supporting NGOs. Over 1,000 NGOs have subraitted
applications to the Office. These include women’s centers, human rights organizations, social
service and civic education, youth, media, and many others representing a wide range of NGO
work. This in large part is made possible by the CPA commitment to promote democratic
development as the fundamental basis for long-term stability.

CPA South Central, in particular has led the way in promoting the infrastructure for civil
society development in the region. Covering six provinces, CPA-South-Central has set up 18
democracy centers (six women, six human rights, six tribal) through which budding
associations can find resources and a safe environment for civic action. Throughout Iraq,
foreign NGOs, in coordination with CPA, are training, mentoring, and financially s ipporting
NGOs and community-based organizations.

Several CPA-initiated civic education projects are training Iraqis to educate tens of thousands
of Iraqis directly on basic concepts about democracy and the interim institutions thut are
governing Iraq until a new constitution comes into force, for example, training Iragis as
discussion facilitators using Democracy Toolkits. Currently, there are 600 Iraqi facilitators
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reaching as many as 5000 Iraqis each week around the country. A similar program,
Ambassadors of Democracy, focuses on university campuses.

Programs are in place to identify and support civil society organizations throughout Iraq, at
the grass roots level and at the national level. Civil society organizations (CSOs) havs been
provided with grants and training on organizational strategies, fundraising, and computers.
Workshops on democracy and democratic values, conflict management and tolerance have
also been held. An increasing number of independent CSOs are being formed or
consolidated, and are more effectively representing the interests of their members.

Political Parties and Elections

Article 13 of the TAL states that the right to form and join political parties freely, in
accordance with the law, shall be guaranteed.

Article 30 of the TAL states that elections for the National Assembly shall take place by
31 December 2004 if possible, and in any case no later than by 31 January 2005.

Article 20 of the TAL states that every Iraqi who fulfills the conditions stipulated in "he
electoral law has the right to stand for election and cast his ballot secretly in free, opin,
fair, competitive, and periodic elections. No Iraqi may be discriminated against for
purposes of voting in elections on the basis of gender, religion, sect, race, belief, ethnic
origin, language, wealth, or literacy.

Article 30 of the TAL states that the National Assembly shall be elected in accordan e
with an electoral law and a political parties’ law. The electoral law shall aim to achieve
the goal of having women constitute no less than one-quarter of the members of the
National Assembly and of having fair representation for all communities in Iraq,
including the Turcomen, ChaldoAssyrians, and others.

Article 31 of the TAL states that a nominee to the National Assembly must fulfill ths
following eight conditions: He shall be an Iragi no less than 30 years of age. He shall
not have been a member of the dissolved Ba’ath Party with the rank of Division Menber
or higher, unless exempted pursuant to the applicable legal rules. If he was once a
member of the dissolved Ba’ath Party with the rank of Full Member, he shall be required
to sign a document renouncing the Ba’ath Party and disavowing all of his past links with
it before becoming eligible to be a candidate, as well as to swear that he no longer has
any dealings or connection with Ba’ath Party organizations. If it is established in court
that he lied or fabricated on this score, he shall lose his seat in the National Assembly. He
shall not have been a member of the former agencies of repression and shall not have
contributed to or participated in the persecution of citizens. He shall not have enriched
himself in an illegitimate manner at the expense of the homeland and public finance:. He
shall not have been convicted of a crime involving moral turpitude and shall have a good
reputation. He shall have at least a secondary school diploma, or equivalent. He stall
not be a member of the armed forces at the time of his nomination.

CPA has supported various conferences that engage political parties in creating coramon
agendas and promote alliances that will strengthen the ability of these parties to pas ticipate in
the forthcoming political process. The assistance encourages political parties to develop
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strategies to achieve their goals through the political transition, and to work for the
establishment of a government respectful of civil liberties, free economic systems, eq ial
opportunity for women, protection of minorities, and civilian control of the military. At least
200 political parties now exist in Iraq.

Freedom of Movement and Freedom of Assembly

Article 13(d) of the TAL states that each Iraqgi has the right of free movement in all parts of
Iraq and the right to travel abroad and return freely.

Article 13(c) of the TAL also states that the right of free peaceable assembly and the right to
join associations freely, as well as the right to form and join unions and political part es freely,
in accordance with the law shall be guaranteed.

Freedom of Speech and the Media

Article 13(b) of the TAL states that public and private freedoms shall be protected; the right
of free expression shall be protected.

Since April 2003, Iragis have been able to purchase satellite dishes and access regiorial and
international news and entertainment sources. Over 200 newspapers and magazines have
sprung up throughout Iraq, as well as local radio and television stations. However, the vast
majority of print publications are affiliated with political and regional interests, and reporting
is often based on rumor and innuendo. Production values tend to be low, pictures and
programs are pirated from international sources, and there are reports of news organ: zations
and journalists asking for bribes to report news.

Over $170 million has been allocated since January 2003 to support the start-up of b roadcast
and print media in post-Saddam Iraq, including the transformation of the former Ministry of
Information to the Iraqi Media Network (IMN). IMN encompasses the al-Iraqiyah television
station, Radio Baghdad and al-Sabah newspaper. Work has been ongoing to establish three
news bureaus, a satellite TV network, a national newspaper and a training program | or
journalists. IMN will be expanded into two television channels, two radio stations, ¢nd the one
national newspaper. US, Lebanese and Kuwaiti-based companies will provide technical
infrastructure, programming content, and training to IMN. Small grants have been provided
to support the start-up of regional IMN broadcast affiliates and grants for training, t:chnical
assistance and equipment for civic education activities. IMN is currently transitioning into an
independent public service broadcaster. The Board of Governors and Director-Gen¢ral were
appointed on 13 May 2004.

To ensure a credible legal framework within which a free media can operate, and to provide
accountability and improve professional standards, an Independent Communications and
Media Commission has been established under CPA Order 65. Together with a self-regulatory
body for the print media, this will obviate the need for future government legislatio to further
regulate the media in Iraq, thus supporting the nascent free press.

However, journalists continue to be killed in Iraq, with 27 killed since March 2003 (gunfire
from Coalition Forces being responsible for seven of those deaths). On 28 March 2004 the
CPA ordered the offices of the Baghdad weekly Al-Hawza, which is affiliated with radical
Shiite cleric Moqtada al-Sadr, to be closed for 60 days as the publication had violaled a CPA
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decree promulgated last June that prohibits "incitement” in the media. Specifically, the letter
said the paper had published "many articles" containing false information and intended to
"disturb public order and incite violence against the coalition forces and the employec:s of the
CPA". In January 2004, the IGC barred the Qatar-based satellite broadcaster Al-Jazeera from
covering official IGC activities. The action came in response to an Al-Jazeera talk show in
which a guest leveled allegations that some IGC members have had relations with Israel or
visited the country. In November 2003, the IGC banned United Arab Emirates—based
satellite channel Al-Arabiyya from broadcasting in Iraq, accusing the station of incitement
after it aired an audiotape purportedly of Saddam Hussein urging Iragis to resist the U1.S.-led
occupation of Iraq. The station was allowed to resume broadcasting in late January. In
September 2003, the IGC barred reporters from both Al-Arabiyya and Al-Jazeera from
covering official press conferences and from entering official buildings for two weeks because
the IGC said that the channels incite "sectarian differences in Iraq," "political violence," and
the murders of Council and U.S. coalition members. Last July, the CPA closed the
publication Al-Mustagillah, which had cited the calls of Islamic clerics for the death of "spies”
who cooperate with U.S. troops. The clerics said killing spies was a religious duty.

Economic, Social and Cultural Rights
Social and cultural rights

Citizens may freely organize, form and join trade unions. Trade unions are encouragzd to
organize and to defend workers’ rights. Iragis have the right to demonstrate and strike
peaceably in accordance with the law.

Employment opportunities

According to Article 12 of the TAL, discrimination against any Iraqi citizen on the tasis of
gender, nationality, religion or origin is prohibited. Additionally, it is anticipated that the Iraqi
Labor Code, currently being drafted, will provide sanctions against employers prom sting
discrimination on the basis of gender, nationality, religion or origin.

According to Article 14 of the TAL, the Iraqi state and its governmental units, incluling the
federal government, the regions, governorates, municipalities, local administrations, within
the limits of their resources and with due regard to other vital needs, shall strive to provide
prosperity and employment opportunities to the people.

For those in poverty, the current social welfare law regulates social benefits for fam lies with
children, but the amount of benefits is not means driven nor does it take account of ‘‘amily
size. Social benefits for handicapped people only address those who are blind or paralyzed,
and there are no comprehensive and effective institutional instruments for training such
individuals for employment. Real employment opportunities for the disabled are al ;o
currently quite limited. The CPA MOLSA team is outlining for consideration by the future
government draft principles for a new Iraqi social welfare system, based on means festing.
The “means tested” social welfare system will provide Iraqi families in need with sncial
benefits and services.
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e Employment Service Centers

The primary goal established by MOLSA in August 2003 was to open 28
Employment Services Centers by July 1, 2004. The Ministry currently has 18
centers open (by early May 2004). The goal of the Centers is to match job seekers
with employment and training opportunities. Former militia and military,
disenfranchised youth, women, and other unemployed Iragis are target groups.
Currently, there are limited training classes in certain of the centers for te:iching
basic computer skills and English as a second language. Fundamental to the
economic recovery of Iraq will be the rapid emergence of employment
opportunities in both the private and public sectors. The Employment Service
Centers currently register job seekers and have established outreach to the:
employer community. As demand for workers increases, especially with the
investment of foreign aid in the construction and reconstruction of infrast ucture
and other needed or desired services or goods, the Centers will provide the workers
to fill those jobs.

e  Vocational training

The CPA MOLSA team and the Iraqi Ministry are focused on vocational training
centers and programs for Iragis looking for employment.

The primary goal established by MOLSA in August 2003 was to open 17
vocational training centers to provide training facilities for those worker; needing
training or upgraded training for employment opportunities.

The six traditional Vocational Training Centers (VTC) across Iraq are Baghdad,
Irbil, Mosul, Najaf, Kirkuk and Basra. Baghdad-Central will be the largest and
will serve as a hub for the coordination of efforts in the other governoraies.
KOIKA (a South Korean governmental organization) has approved a four-year $7
million project to construct, equip and provide international technical assistance
and training for the Baghdad Vocational Training Center (VTC). This Center will
train five vocations in Baghdad and serve as a center for training the trainers
across the country. In addition to the Baghdad VTC, the training prograin will
offer courses in English as a Foreign Language, computer skills and cor struction
skills, among other courses. 11 further centers will be opened across the country.
Currently, six centers are functioning.

The percentage of women employed is still low, primarily for cultural ri:asons.
Single parents (mainly women) caring for numerous children are poorly equipped
to survive without relying on child labor.

Social Security

Article 14 of the TAL guarantees the right of the individual to social security, althongh a
definition of that right is not spelled out. According to the current legislation, any individual
working in the state sector (either directly in government or in state-owned enterprises), or in
private companies on the basis of an employment contract, has the right to have social
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insurance. Currently, two distinctive public pensions systems co-exist: a Social Secur.ty
system covering private employers that have three or more employees and a pension plan
covering those workers who are employed by either the government or a state-owned
enterprise. Private sector employers having less than three workers currently do not have to
join or pay into the Social Security system. This exemption substantially exempts meny
workers from coverage because the economy is dominated by government employment and a
far smaller private sector base of small employers.

In order to universalize social security insurance and to prevent workers from future poverty
in the event they lose their job because of sickness, maternity or old age, the CPA MOLSA
team is working to design alternative strategies for consideration by the new governm.ent.
Those strategies envision a strong unified public social security system in Iraq coveriag all
workers, both those employed by the public and private sectors. The social security rixform
unfolding in Iraq is part of the World Bank interest area for future involvement in the Iraqi
reconstruction process. The main principles of the new social security system are:

- universal contribution
- unification of the existing public pensions systems

- fair recompense of pensioners for the contributions they paid (proportional
redistribution of the pension fund on an earning-related benefit formula)

- reasonable qualifying conditions (age of retirement and length of service), in
accordance with the life expectancy at birth and at the age of retirement and with
traditional, cultural issues in Iraq

- replacing income during maternity and child care leave

- replacing income during sick leave and work injury or occupational diseise
recovery period

- disability pensions for long term working incapacity
- survivors’ pensions.
NATIONAL/RACIAL/ETHNIC MINORITIES

Article 9 of the TAL states that the Arabic language and the Kurdish language are t e two
official languages of Iraq. Article 9 also states that the right of Iraqis to educate their children
in their mother tongue, such as Turcoman, Syriac, or Armenian, in government educ:ational
institutions in accordance with educational guidelines, or in any other language in p-ivate
educational institutions, shall be guaranteed. :

OVERSIGHT AND ACCOUNTABILITY

UNSCR 1511 (2003) authorized a multinational force under unified command to ta<e all
necessary measures to contribute to the maintenance of security and stability in Irag. A
fundamental principle of a unified command is that the commander of such a force is
responsible for the conduct of military operations. This includes responsibility for :nsuring
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that such operations comply with all applicable humanitarian and human rights laws. Thus,
the Multi-National Force (MNF) Commander is responsible for oversight of and
accountability for MNF operations.

Discipline of individual members of the MNF is the responsibility of the individual States
contributing to the Force. This accords with well established principles of coalition forces

operating under a Chapter VII mandate. This concept is incorporated into CPA Orde
Number 17:

All Coalition personnel shall be subject to the exclusive jurisdiction of
their Parent States and, they shall be immune from local criminal, civil,
and administrative jurisdiction and from any form of arrest or detention
other than by persons acting on behalf of their Parent States, except that
nothing in this provision shall prevent Coalition Forces personnel from
preventing acts of serious misconduct by Coalition personnel, or
otherwise temporarily detaining Coalition personnel who pose a risk of
injury to themselves or others, pending expeditious turnover to the
appropriate authorities of the Parent State.

In the governance arena, CPA has also taken a series of complementary steps to
institutionalize principles of public integrity. The Commission on Public Integrity
(established by CPA Order 55, 28 January 2004) is an independent commission vested with
broad authority to investigate and initiate criminal cases involving corruption, impost:s an
annual financial disclosure requirement on senior Iraqi leaders, and requires the Com mission
to establish anti-corruption education programs. The CPA Inspector General Order (Order 57,
10 February 2004) ensures that each Ministry includes an independent Office of Inspector
General capable of conducting investigations, audits, evaluations, and other reviews :n
accordance with generally accepted professional standards. Inspectors General have extensive
authority to access records, subpoena witnesses, and compel the reporting of fraud, vraste,
abuse or criminal acts. Finally, CPA Order 77 (25 April 2004) revitalized the Iraqi Floard of
Supreme Audit by confirming that the Board works in conjunction with the newly established
Inspectors General and the Commission on Public Integrity to facilitate honest and tiansparent
government in Iraq. The Board is granted broad enforcement powers to compel procluction of
records necessary to audit effectively the disbursement of public funds and may proyose new
legislative initiatives to further accountability and efficiency at all levels of government in
Iraq.

The TAL provides for both a National Human Rights Commission and an Ombudsnian which
will exercise oversight and accountability of government bodies. These are discusse:1 below.
In addition, the Ministry of Human Rights has an oversight function with regard to 1:gislation
and a Ministry lawyer sits on the IGC’s Legal Committee.

HUMAN RIGHTS INSTITUTIONS

Plans to create a sustainable culture of respect for human rights and an effective sys:em of
control and supervision to identify and remedy breaches of human rights in the future Iraq rest
on four independent, yet complementary platforms: an effective Ministry of Human Rights; an
Ombudsman; an independent National Human Rights Commission; and viable, acti'’e and
independent human rights NGOs.
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Ministry of Human Rights

The first Ministry of Human Rights in the history of Iraq was formally established in
September, 2003. It was given the mandate of addressing past human rights atrocities and
safeguarding the human rights and fundamental freedoms of all persons within the territory of
Iraq in the future. Specifically, the Ministry of Human Rights is to help establish conditions
conducive to the protection of human rights and fundamental freedoms in Iraq and przvent
human rights violations in Irag; to make formal recommendations for measures to pre¢ vent
human rights violations; (3) assist all people in society in healing from the atrocities
committed by the Ba’athist regime to include appropriate cooperation with the Iraqi §;pecial
Tribunal (IST) or other judicial institutions; (4) serve as focal point for relations with the UN
High Commissioner for Human Rights, the UN Commission on the Status of Womer, and
other international human rights organizations; and (5) provide advice to lawmakers on
whether proposed legislation comports with international human rights law, includiny; the
legal obligations Iraq has assumed through ratification of international treaties.

CPA secured funds for the refurbishment of a substantial building which was opened by the
Minister for Human Rights, Abdul Basit Turki, and Ambassador Bremer on 14 February
2004. In April 2004, Ambassador Bremer and the IGC approved the appointment of
Bakhtiar Amin, a well-known human rights activist, as Deputy Minister of Human Rights.
The Minister attended meetings of the Human Rights Committee of the Arab league in
Egypt in December 2003 and the UNCHCR in Geneva earlier this year. Following tt.e
Minister’s resignation in April 2004, Mr Amin has taken over his duties as Acting Minister.
The Ministry has been supported and assisted throughout by the CPA Office of Human
Rights and Transitional Justice.

There are approximately 150 employees at the Ministry and now that the infrastructure and
management are in place, their substantive work will begin. Not all of these individuals are
appropriately qualified as yet, but there is considerable enthusiasm and a substantial degree
of expertise amongst the Iraqi technocrats which should ensure competence. An Insyiector-
General has been appointed. A two-week training course in Amman will be held in June for
officials from the Ministry of Human Rights with the support of the UN Office of the High
Commissioner for Human Rights and UNICEF. CPA officials have been advising the Acting
Minister on a restructuring program to ensure the effectiveness of ministry departments and
create specific achievable objectives.

Ministry Activities

International human rights experts and secondees from other governments have somr etimes
been reluctant to travel to Iraq or have returned home early, and providing secure space for
training inside Iraq is not always a simple matter. However, efforts to provide training in
secure locations outside Iraq are ongoing. A conference for Iraqi human rights and
humanitarian NGOs was held in Beirut in March 2004. The Swiss government is se nding a
Missing Persons Expert to assist in developing the Ministry’s Missing Persons Bur¢au, which
has created an ante-mortem data form for distribution throughout Iraq. This expert - vill build
on the work of a team from the Department of Defense’s Missing in Action/Prisoner of War
team which visited earlier this year. MoHR staff have compiled a CD-ROM contairing
reports and descriptions of mass grave locations throughout Iraq.
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Negotiations are ongoing with the Canadian government to host training for NGOs there. At
the suggestion of the CPA, the Ministry has plans to host a conference in Suleimaniyah in
conjunction with the Ministers of Human Rights from the two Kurdish regions. The objective
is to partner nascent NGOs from the rest of Iraq with more established NGOs from the north
which have had the benefit of some international assistance and funding and have had an
opportunity to thrive in a post-conflict environment. The two Kurdish ministers have recently
agreed to work more closely with the national ministry. The Ministry of Human Righis has
begun to host weekly workshops on women’s issues including CSW, CEDAW and UNIFEM,
in partnership with the Ministry of Foreign Affairs and Ministry of Labor & Social Affairs.
The Ministry is planning to develop links with women’s groups in the UK with a viev’ to
establishing a National Commission for Women. The Ministry has recently signaled i s
intention that Iraq should become a signatory to the UN Convention Against Torture «& Other
Cruel, Inhuman or Degrading Treatment or Punishment, 1984 and will be holding wo ‘kshops
with other government departments.

Minister Turki met with the UN Special Rapporteur on the Situation of Human Rights in Iraq,
Andreas Mavrommatis, and bilaterally with officials from many nations at the Madric|
Conference in October, 2003, as well as making visits to other Middle Eastern countries to ask
for assistance with ministry programs. Both Minister Turki and Acting Minister Amin have
developed contacts with the OCHCR and Acting Minister Amin is strengthening the
Ministry’s contacts with European partners and the EU, as well as the UNDP. The M nistry
will work with the Ministry of Foreign Affairs to reestablish a Committee on War Victims to

assist Iraqis in proper repatriation of remains from the international wars with Iran and
Kuwait.

These programs will run in tandem with widespread efforts to introduce human rights
training in schools and universities and to raise awareness of human rights nationwid .

With the full support of CPA, the Ministry has also designated two of its lawyers to act as
onsite monitors in the criminal detainee section of Abu Ghraib prison and act as liaison for
the families. Following recent positive meetings with Major-General Miller (Deputy
Commanding General of Detention Operations carried out by US forces), the Ministty’s
mandate at Abu Ghraib has been extended to security internees also and Ministry staff will
meet with representatives of the security detainees and be given full access to the women’s,
juvenile and medical sections.

In addition the Ministry will oversee an oral history project designed to interview th usands
of Iraqgis about human rights abuses under the former regime and store this informationin a
searchable secure database for use in locating missing persons, preparing for a possible
future Truth commission or simply building a historical record of the past to help Iragis
come to terms with the abuses and assist in preventing them reoccurring.

National Human Rights Commission

Article 50 of the TAL provides for the establishment of a National Human Rights
Commission (NHRC). CPA has recruited an expert in National Human Rights Com nissions
from Canada to come to Iraq at the end of May to advise on establishing the Iragi NIIRC. It
will be an independent body. One of its powers will be to accept complaints from in ividuals
and organizations concerning alleged government violations of human rights. It will also be
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able to conduct public inquiries on its own initiative to address effectively the violations of
the rights of the most vulnerable and disadvantaged.

Ombudsman

The establishment of this office was also specifically provided for in Article 50 of the TAL.
The office will act as a further check on action by the government that is arbitrary or
contrary to law and look into maladministration.

Funding for Human Rights

The initial budget for 2004 is 10.7 billion New Iraqi Dinars (approximately US$7.1 nrillion)
rising to 21.4 billion New Iraqi Dinars (approximately US$14.3 million) by 2006. This is to
cover capital building projects to create human rights training centers, human rights t aining
courses and materials, Ministry staff salaries and operating costs. In addition, $15 million
has been allocated to human rights under the Supplemental Budget from the U.S. Cor gress.
Some of this is aimed at recording the past abuses of the previous regime and assisting the
Iraqi people in coming to terms with them; a considerable portion is dedicated to supporting
the efforts of the Ministry and creating a strong human rights culture in Iraq. $1.5 million
has been attached to USAID’s already substantial civic education programs specifically to
concentrate on human rights education. An additional $600,000 is available for direct grants
to organizations to assist in this. $1.25 million has been allocated specifically to assis ing in
the coordination and development of human rights NGOs in Iraq. Requests for proposals
were issued by the U.S. State Department in April 2004. The Department is currently
reviewing proposals and intends to expedite these programs as quickly as possible. The UK
government has provided further funding for mass grave forensic assessments. In adcition
the UK has provided grants to initiate projects to analyze regime documentation and gather
oral histories relating to regime crimes, as well as providing NGO funding under its (Global
Conflict Prevention Pool (GCPP), with more to come under this fund.
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Annex II
Submission from the United States of America
TREATMENT OF PERSONS IN DETENTION IN IRAQ

Since the inception of hostilities of Iraq, U.S. forces have conducted detention operations
involving enemy prisoners of war and persons held for security reasons, including persons
having committed violations of Iraqi criminal law. Detention operations have been and
continue to be conducted in compliance with the law of armed conflict, including the 1949
Geneva Conventions, and applicable U.S. regulations.

During combat operations, U.S. forces captured and held enemy prisoners of war (EFWs).
These EPWs have been treated in accordance with the Geneva Convention Relative to the
Treatment of Prisoners of War (GPW). EPWs held by U.S. forces were promptly ev: icuated
from forward areas and transferred to centralized collection points and holding facilities.

They have been treated humanely, protected from harm, and provided appropriate medical
care and treatment if necessary. All but a handful of the EPWs held by U.S. force in Iraq have
been paroled. Those EPWs still under U.S. control continue to be accorded GPW protections.

Establishing a secure and stable environment in Iraq has raised many challenges for (Coalition
forces and Iraqi security forces. Attacks against the Iragi people, the Coalition, and
international organizations by former regime elements and foreign terrorists undermine the
security and stability of Iraq. Under these circumstances, it has been necessary to detain
persons for imperative reasons of security. Detainees held for security reasons have been and
continue to be provided the protections of the Geneva Convention Relative to the Protection
of Civilians in Time of War (GCC).

The detention of an individual for security reasons is subjected to several levels of re view and
an appeal mechanism. The necessity for detention is reviewed shortly after capture, followed
by, if continued detention is determined to be necessary, review by a Standing Review Board.
The Standing Review Board then considers the necessity of continued detention every six
months. These procedures allow an individual to appeal his or her detention, in acccrdance
with the Geneva Conventions. The current rate of review is one hundred cases per day.
Those security internees deemed no longer to be a threat to security are released.

The security environment in Iraq is further burdened by the former regime’s Octobe: 2002
release of all criminals in confinement and the subsequent destruction and looting of'the Iraqi
prison system. Hardened criminals freed from confinement by the former regime hz.ve
exploited the instability in Iraq to terrorize the Iraqi people for criminal purposes. If was
necessary for Coalition forces to take control of what remained of the Iraqi correcticnal
system. In view of the widespread destruction of the Iraqgi prison system, Coalition forces
constructed detention facilities to house persons suspected of violating Iragi criminz] law.
These facilities were initially operated by Coalition forces, but extensive efforts have been
undertaken to train new Iraqi personnel in the effective, humane operation of correc tional
facilities. The Iraqi Correctional Service, assisted by Coalition advisors, has now a;isumed
control over the detention of persons suspected of, or convicted of, violating Iraqi c:iminal
laws. During the period when U.S. forces controlled Iraqi criminal detainees, measures were
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taken to ensure that criminal cases were processed by the Iragi criminal justice system or that
persons held for suspicion of committing minor crimes were released after an appropriate
period if their cases were not heard by Iraqi courts.

The abuse of security internees at Abu Ghraib has been a matter of great concern. Th:
President of the United States has said that the abuses reflected in the photographs that took
place in Abu Ghraib are “abhorrent.” Already, one service member involved in the aliuse has
been taken to a Special Court-Martial proceeding. Six others are currently facing courts-
martial charges, and a full investigation is underway to determine both what happene«| at Abu
Ghraib and who was involved. The Administration has made it clear at the highest le/els that
if authorities learn of others suspected of committing crimes, they will be held accountable
under U.S. law.

The United States takes reports of mistreatment very seriously, investigates all such
allegations thoroughly, and, where appropriate, addresses cases of misconduct under 'J.S.
legal processes. Several investigations into these allegations and related matters are now
underway. The United States is committed to treating all persons under its control with
dignity and respect. U.S. personnel are expected to act appropriately, humanely, and in
compliance with the Geneva Conventions. Those responsible for misconduct will be identified
and held to account in accordance with U.S. law. In addition, reviews of all detentior
operations in Iraq are being undertaken on multiple levels to identify any shortcominyjs and to
implement procedures to strengthen our commitment to conducting detention operations
humanely and in compliance with the law of armed conflict, including the Geneva
Conventions.

New leadership has taken over at the facility at Abu Ghraib. Every person in a leadership
position within Iraq is aware of the need to heighten his or her vigilance to prevent ariy
possible mistreatment of Iraqi detainees. Additional training on the Geneva Conventions and
applicable rules of procedure has been conducted for the replacement units that are ta king
over detention operations to ensure all personnel fully understand their duties and
responsibilities.

U.S. authorities at Abu Ghraib have established a positive working relationship with the Iraqi
Ministry of Human Rights, whose representatives now conduct weekly visits and are allowed
free access to the detention facility. The International Committee of the Red Cross (\CRC)
continues to have access to the facility.

Notification of Families

U.S. forces, in coordination with the Coalition Provisional Authority, have taken a nimber of
measures to ensure that Iraqi families can obtain information on the location of individuals
who have been detained. U.S. forces maintain an up to date list of individuals in detzntion.
The list is provided to ICRC. The list contains the individual’s name, Internment St rial
Number (ISN), place of birth, address, and the place of detention. Families can obtain
information from the list from the Iraqi Assistance Centre (IAC) within the Green Zone. They
can also inquire at the nine General Information Centres (GICs) located throughout 13aghdad,
which obtain updated copies of the list from the IAC. The primary means for familizs to
locate family members they believe to be detained is through local Iragi Police Stations which
have been provided with a listing of detainees (in both English and Arabic) that incldes
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pictures of detainees. This book of detainees also includes a description of the detaince’s
current health assessment and outlines how to schedule a family visit to that detainee. For
those families with internet access, the list of detainees is also posted on the CPA website in
Arabic. A reception office at Abu Ghraib prison deals with on-site queries. There are
sometimes difficulties locating particular individuals in detention, notwithstanding the
extensive effort exerted to produce detailed and accurate detainee lists. Most of these
difficulties stem from translation problems, the difficulty of obtaining the complete nimes for
individuals, and the reluctance on the part of some detainees to provide accurate infor nation.

Family Visits

Since the beginning of the operation, family and attorney visits have been afforded to criminal
detainees. Although, at times, security has required us to limit some visits for the safiity of the
visiting families and attorneys, they have resumed as quickly as possible and to the greatest
extent possible. Since the beginning of the operation, security internees have receiveil family
visits whenever permissible in the security environment. ICRC has access to all detainees,
including security internees. ICRC passes messages from detainees, including securi'y
internees, to families and makes representations to US forces regarding any matter co ncerning
the conditions of their detention and their health.

Currently, family visits are afforded to all criminal detainees and nearly all security internees
commensurate with logistical and security limitations.

Juveniles

From time to time Coalition forces detain juveniles who are involved in suspected atlacks
against the Coalition and the Iraqi people, and who are involved in Iragi-on-Iragi criraes.
Juvenile security internees are segregated from the adult population of detainees. In addition,
juvenile cases are rapidly reviewed by the Standing Review Board to determine whether
continued detention is necessary.

Females
U.S. forces hold a very small number of female security internees. They are segrega ted from

the male detainee population, for their safety and privacy. All females have been reviewed by
the Security Internee Review and Appeal Board.



E/CN.4/2005/4
page 66

Annex IT1
Submission from the United Kingdom of Great Britain and Northern Irela nd
UK RESPONSIBILITY FOR INTERNEES AND DETAINEES

The UK currently holds some 120 security internees in southern Iraq. The UK has no interest
in holding anyone unless they pose a serious threat to security.

The right to hold such people derives from the IVth Geneva Convention. The UK takes very
seriously its Geneva Convention responsibilities. The International Committee of the Red
Cross has full and unrestricted access to the detention facilities.

UK forces, Iraqi civilians and law enforcement officials, humanitarian aid workers ard
contractors are regularly subject to lethal attacks. UK forces are entitled to use arrest against
those who pose such a threat.

Anyone suspected of breaking Iragi law is passed to the Iraqi police to determine whit action
to take. However some people are not suspected of breaking Iraqi law. They are held as an
imperative threat to security as recognised by the Geneva Conventions. Their status i3
regularly reviewed and anyone no longer deemed to constitute such a threat is released.

Internee Review Process

The UK is bound by the Geneva Conventions. UK operations in Iraq reflect that. This
includes authority to arrest and hold people who are a serious security threat to UK forces.

When UK forces decide to intern people they inform the International Committee of the Red
Cross who then inform the individual’s family. A list of internees is held in local police
stations.

1. The initial decision to intern is subject to periodic reviews by an Internment R« view
Board. These reviews are conducted for each case at the 10 day, 28 day, 3 month ard 6
month marks, which is more frequently than required by GC IV. Any written representations
made by internees are considered by the Review Board.

2. Files are held on all internees and all reviews are fully recorded.

Conditions
Internees held by the UK are generally held in a secure compound at Shaibah.

Within the compound individuals are free to move around as they wish (i.e. they are: not
restrained unless they pose a specific threat to coalition personnel). They can exercise freely
and can practise their religion freely as they wish.

They are fed halal food three times per day. If they request a change to the menu fcr religious
reasons this can be accommodated. They are also provided with bottled fresh water as they
require.
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Attached is an update on standard procedures relating to protection of the rights of persons
captured by British Forces.

PROTECTING THE RIGHTS OF PERSONS CAPTURED BY BRITISH FORCES

Definitions and Categories

1.  There are two main definitions that apply to people captured by British forces ir. Iraq.
Internees are those people whose liberty is restricted for imperative reasons of securit/, as
permitted under the terms of Article 78 of the 1949 Geneva Convention IV relative to the
Protection of Civilian Persons in Time of War. Detainees are those people who are
apprehended on suspicion of committing a criminal offence.

2. British forces in MND(SE) further categorise captured persons in one of four ways:

e  Category 1. Individuals apprehended on suspicion of minor criminal offences. An
Apprehension Report and Complaint Statement (ie a witness statement) are conipleted
by the apprehending unit and the individual is handed over to the Iraqi authorities as
soon as practicable, together with the Apprehension Report, Complaint Statem¢nt and
any other evidence obtained.

e  Category 2. Individuals apprehended solely on suspicion of committing a serious
criminal offence (ie murder or manslaughter, serious assault or wounding, rape theft,
kidnapping/unlawful detention, or damage to public utilities). Individuals detained on
these grounds are given written notification of their rights to remain silent and 1o consult
a lawyer. Generally such individuals are handed directly to the Iraqi authorities or
brought before the Investigating Magistrate with all Apprehension Reports, Complaint
Statements and any exhibits. In theory suspects may, in exceptional circumstances, be
temporarily detained in MND(SE)’s Divisional Temporary Detention Facility (DTDF),
but this has not happened since the facility was opened in December 2003.

e  Category 3. Individuals suspected of committing a serious criminal offence, but
who may also pose a threat to either coalition forces or to their mission. Such people are
transferred to the DTDF as internees, pending further review of their status. Tkey are
informed that they are being held as it is believed they pose a threat and that they will be
released if it is concluded they do not pose a serious threat, and are given the
opportunity to advise whether they wish to notify a third party of their whereabouts.

e Category 4. Individuals who have been identified as posing a serious thrzat to
coalition forces may be interned at the DTDF if it is necessary for imperative 1easons of
security. On apprehension, they are given the same information and opportuni:y as
Category 3 persons.

3.  The principle is, therefore, that those suspected of committing a criminal offerice should
be handed over to the Iragi authorities to be dealt with under Iraqi criminal law whe ever

possible. Such hand over is carried out as soon as possible and no later than 12 hours after the
initial apprehension.
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Guarding and Holding of Internees

4.

Direction to British forces requires that all detained persons must be treated hun ianely

and in accordance with the principles of international humanitarian law.

a. On arrest, they are to be restrained using minimum forces levels. National
guidelines on the use of handcuffs are applied, which for the UK means they arc: to be
used to the front of the body.

b. At the earliest opportunity following arrest, the suspect is handed over to a
nominated Custody Officer, which for the UK is a member of the Regimental P::ovost
Staff who has qualified at the Military Corrective Training Centre.

c. The nominated Custody Officer is then responsible for ensuring the safe treatment
and handling of the person whilst in their care. A record of those individuals assuming
responsibility for custody at each stage is maintained.

Procedures for Searching and Apprehending

5.

When a suspect, vessel or vehicle is apprehended and is being searched, the fol owing is

required of British forces in MND(SE):

6

a. A record of the search must be maintained.

b. The reason for the search must be explained.

c.  Theindividuals being searched are disarmed.

d. A receipt for any items retained must be given and a copy retained.

e. Apprehended individuals are allowed to retain property such as clothing, personal
effects and religious items that do not represent a threat to security or the safet of the
individual.

£ The search has to be conducted with due regard for the individual’s personal
dignity, taking into account any religious sensitivities. Females are searched b/ females

or by use of scanners.

When a suspect is apprehended they must also be informed, in a language they

uilderstand, that they have been apprehended by coalition forces, the reason for their
apprehension, where they are being taken, and that a member of their family will be informed
of their apprehension.

General Principles for Treatment of Individuals

7.

Direction to British forces in MND(SE) requires that the following principles be

adhered to by all personnel who are responsible for individuals in any form of custody:

a. Apprehended individuals must be treated at all times fairly, humanely ard with
respect for his or her personal dignity.
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b. Apprehended individuals must be protected from danger and the elements.
c.  Apprehended individuals must not be kept in direct sunlight for long periods.

d. Medical care must be provided if required.

e. Food and water must be provided as necessary, having regard to any national,
ethnic or religious dietary requirements.

f.  Physical and mental torture, corporal punishment, humiliating or degradin;3
treatment, or the threat of such, are prohibited.

g.  The use of hooding and stress positions is prohibited. Internees may be bli adfolded
when in a military sensitive area, but such blindfolding must cease as soon as tt e reason
for the blindfolding ceases to exist.

h. Females must be segregated from males.

Juveniles

8.  Individuals under the age of 18 are categorised as juveniles for the purposes of
MND(SE) policy. The age of criminal responsibility under Iragi law, however, is seven.
Juveniles between the ages of 7 and 15 who are detained on suspicion of committing a
criminal offence will generally be handed over to Iraqi police. As a matter of policy, juveniles
under the age of 16 are not interned, but the senior British officer commanding in MIVD(SE)
does retain the discretion to do so, if it is considered necessary for imperative reason: of
security.

Evidence

9.  Direction to British forces in MND(SE) includes guidance on the collection and
recording of evidence. Any property, including conveyances and other forms of tran;sport
which are seized from a person, has to be fully documented and accounted for and a receipt
given; the purpose being to ensure that property can be preserved as evidence or returned to
the owner as appropriate. If an apprehended person goes to the DTDF, then documentary
evidence plus the apprehension and tactical questioning paperwork goes with him tc the
DTDF or must reach the DTDF within 48 hours.

Review Procedures

10. Within 8 hours of apprehension, or as soon as possible thereafter, captured peisons are
categorised in accordance with the principles set out at paragraph 2 above. Where p:rsons are
interned for reasons of imperative security, their continued internment is subject to review at
the 10 day, 28 day, 3 month and six months points, or more frequently if appropriat:.

ICRC

11. We work closely with the ICRC to help us to meet our obligations. They have: visited
the DTDF (to which they have unrestricted access) on four occasions; once shortly before it
opened and three times this year. The details of their reports are intended to remain
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confidential, but it is fair to say they have been generally satisfied with the DTDF and with
our response to concerns they have raised.

Allegations of Mistreatment

12. There have been no allegations of systematic mistreatment of persons held in the: DTDF.
However, we take allegations of any wrongdoing by our personnel extremely seriousl. For
example, in the case of the death of Mr Baha Mousa last September [2003] (which the ICRC
have commented on and which has been the subject of an Amnesty International letter writing
campaign), a Royal Military Police Special Investigation Branch investigation was launched
within thirty minutes of his death being confirmed. Should British forces be found to have
acted unlawfully, appropriate action will be taken.
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Annex IV

 RELEASE FORM FOR DETAINED CIVILIANS
" The FoNlowing individual wes detained and processed into the US Prisoner Internment
~ Facility Abu Gharib, Iraq: - . - - o
s _ooQldy
DATES OF INCARCERATION: D&¢_( 2003 = = Alar 2009
Whatever crime they have committed has been reviewed an'd'any nme réquircd Bas, been
served. This individua), barring commission of another crime, hasno further need for

detention. This individual may also need to reacquire any property they had in their .
possession upon incarceration. _

¢

NAME:

There is currently no reason for the continued detention of the individual, and further
investigation into the case by way of a formal tribunal is nc_n required.

The release of the above indsvideal is hﬁrcb* authorized. ' L

SIGNED:

- NAME: -

APFT:

' FOR THE ATTENTION OF THE INDIMDUAL TO BE RELEASED

1 understand that once released by US forces, any duty of care that existed when T was in
their custody ceases. Any actions that octur from the moment of release are not the
responsibility of US forces, not withsta jing that an international armed conflict still
exists wighiti the.naffotyof Iraq, : o ' ' -

.
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Annex V
List of documents

Written submissions
Governments

- Coalition Provisional Authority, 28 May 2004
- Czech Republic, 27 May 2004

- Japan, 25 May 2004

- Latvia, 26 May 2004

- New Zealand, 28 May 2004

- Poland, 28 May 2004

- United Kingdom, 27 May 2004

- United States of America, 1 June 2004

United Nations bodies and programmes and specialized bodies

ESCWA, 17 May 2004,
- HABITAT, 25 May 2004
- UNHCR, 24 May 2004
- UNICEF, 25 May 2004

NGOs in consultative status with ECOSOC

- Amnesty International, 19 May 2004

- Arab Organization for Human Rights, May 2004

- Human Rights Watch, May 2004

- International Youth and Student Movement of the United Nations (ISMUN)
- Women’s International League for Peace and Freedom, 29 May 2004

International humanitarian organizations

- Christian Peacemakers Team, 31 May 2004
- Medecins sans Frontieres Iraq, 27 May 2004

Documents received from interviewees in Amman
- The General Forum for Human Rights and Democracy Organization in Iraq, Baghdad:

e Report on human rights situation in Iraq during regime of Saddam Hussein ani
thereafter.

- Human Rights Organization, Mosul:

e Report on the authority of the Coalition to issue new laws in Iraq.
e Copy of Military Order No. 13 which mentions that Iragi courts do not have the
authority to receive or examine any complaint against the Coalition.
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Report on violations of human rights during the period of 9 April 2003 to 1 February
2004.

Two letters sent in 2003 to the CPA Administrator, Ambassador Bremer, and the SRSG
regarding the situation in Iraq and the selection of the IGC members.

Human Rights Organization in Iraq, Baghdad:

14 cases of Iraqgi persons arrested by the Coalition, out of which one was releasel, some
allegedly killed and the remaining cases pending.

Statement and CD Rom regarding abuses of Iraqi detainees.
Statements on human rights situation in Iraq.

Report on protection of civilians.

Reports on the organization’s activities.

Newsletter issued by the organization.

Human Rights Society in Iraq, Mosul:

Draft report on human rights situation in Iraq during the period of April 2003 to May
2004.

Iraqi Human Rights Watch, Karbala:

A release form regarding one detainee.
Organization’s newspaper.

Iraqi National Association for Human Rights, Mosul:

Working paper on the protection of women through international human rights law.

Iraqi Network for Human Rights Culture and Development, Baghdad:

e General report on human rights situation in Iraq.
e Specific report on human rights situation in Iraq, including 11 individual cases of

alleged human rights violations.

The Islamic Organization for Human Rights, Mosul:

e A booklet including 8000 names of Iraqis in detention.

Nine individual complaints and reports relating to arrests, missing persons and death of
civilians as a result of excessive use of force.

e Report on individual cases of IDPs as a result of the war and their current situ: tion.
e Statements issued by the Organization regarding the human rights situation in the

country.

Ms. D. A., Lawyer from Mosul:

e Report on the situation of children in Iraq, April 2003 to 21 May 2004, includ ing three

cases of children kidnapped for ransom in Mosul.
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Legal Association for Human Rights, Mosul:

e Report about the establishment of the organization and its responsibilities.
National Association for the Defense of Human Rights in Iraq, Samarra:

e Statements issued by the Organization regarding the situation of human rights after the
war.

Report on Iraqis in detention.

Report on civilian casualties and claims related to US military operation.
National Association for Human Rights, Baghdad:

Report about the rights of the Mandaean in Iraq — 2004.

Report about the human rights situation for the Mandaean during the period of ] March
2004 to15 April 2004.

National Association for Human Rights, Basra:

e Statement issued by the Organization regarding the work of and cooperation berween
civil organizations in Basra.

National Front for Iragi Tribes Human Rights Bureau, Mosul:

e Report “Human rights violations in Iraq by the Occupying Forces for the period from 9
April 2003 to 15 May 2004” submitted to OHCHR on 15 May 2004.

Samiramis NGO:

e Document related to the establishment and work of the organization.

Reports by the Special Rapporteur on the situation of human rights in Iraq during the
administration of Saddam Hussein

A/46/647 (13 November 1991)

E/CN.4/1992/31 (18 February 1992)

A/47/367 and Add.1 (10 August 1992 and 13 November 1992)
E/CN.4/1993/45 (19 February 1993)

A/48/600 and Add.1 (18 November 1993 and 19 November 1993)
E/CN.4/1994/58 (25 February 1994)

A/49/651 (8 November 1994); E/CN.4/ 1995/56 (15 February 1995)
A/50/734 (8 November 1995)

E/CN.4/1996/61 (4 March 1996)

A/51/496 and Add.1 (15 October 1996 and 8 November 1996)
E/CN.4/1997/57 (21 February 1997)

A/52/476 (15 October 1997)

E/CN.4/1998/67 (10 March 1998)

A/53/433 (24 September 1998)

E/CN.4/1999/37 (26 February 1999)

A/54/466 (14 October 1999)

E/CN.4/2000/37 (14 March 2000)



A/55/294 (14 August 2000)

E/CN.4/2001/42 (16 January 2001)

A/56/340 (13 September 2001)

E/CN.4/2002/44 (15 March 2002)

A/57/325 (20 August 2002)

E/CN.4/2003/40 and Add.1 (23 January 2003 and 4 March 2003)
A/58/338 (3 September 2003)

E/CN.4/2004/36 and Add.1 (19 March 2004)
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